NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

CARTERET COUNTY 02 CVS 1270
ADAMS CREEK ASSOCIATES, )
A North Carolina Limited Partnership with )
Billy Dean Brown, General Partner, )
)
Plaintiff, ) SECOND MOTION IN THE CAUSE
V. ) AFTER REMAND FROM SUPREME
) COURT
MELVIN DAVIS and LICURTIS REELS, )
)
Defendants. )
)
)

NOW COMES Defendants Melvin Davis and LiCurtis Reels, and hereby moves this
honorable court pursuant to N.C.G.8. §5A-21 et seq., and/or pursuant to U.S.C.A. Const. Amend.
1, to enter an Order immediately releasing the Defendants from custody in the Carteret County
Detention Center for civil contempt. In support of this Motion, the Defendants show unto the

court the following:

RECENT PROCEDURAL HISTORY

Defendant's filed a Motion in the Cause in this matter on May 9, 2016 to address the
issue of their incarceration for more than five (5) years for civil contempt. The matter was heard
before the Hon. Benjamin Alford in Carteret County Superior Court on May 16, 2016. The
Defendant's proffered evidence of their inability to financially comply with the 2011 Order and
proffered uncontroverted expert testimony regarding the costs of compliance and the sufficiency
of their own equipment to effectuate the structure removal portion of the Order. The Court

denied Defendants' motion for release in its Order dated June 13, 2016. The Court refused to



make factual findings on the evidence presented by Defendants of their ability to comply with
the Court's order. (Exhibit "A") Defendants timely appealed to the North Carolina Court of
Appeals ("COA") on July 11, 2016. The COA issued its opinion on January 16, 2018. In a two
(2) to one (1) opinion, the COA denied Defendants' release from incarceration for civil contempt.
Judge Donna Stroud wrote a dissenting opinion. (Exhibit "B") As a result of Judge Stroud's
dissent, on February 19, 2018, Defendants appealed to the North Carolina Supreme Court as a
matter of right. The Supreme Court ordered oral arguments for August 29, 2018. The Supreme
Court issued its Opinion on September 21, 2018, per curiam. The Supreme Court's opinion
vacated the decision of the COA, remanded the matter to the COA for further remand to the
Carteret County Superior Court "for findings of fact concerning defendants' ability to comply
with the removal of the structures as a condition of the 2011 Contempt Order". The opinion
further stated that "[i]n the trial court, defendants also are without prejudice to advance claims

not briefed or previously raised but discussed at oral arguments before the Court". (Exhibit "C").

MOTION IN THE CAUSE

(The "Law of the Case" Relative to Structure Removal)

1. This matter is on remand pursuant to the Supreme Court's per curiam order.
2. That the appellate rulings in this case are the "law of the case".

3. Defendants proffer the transcripts of the initial "Motion in the Cause" in this matter,
heard before the Hon. Benjamin Alford on May 16, 2016. (Exhibit "D").

4. Defendants proffer the record on appeal and addendum thereto, the same filed with
the COA on October 27, 2016 and February 2, 2017, respectively. (Exhibit "E").

5. Defendants respectfully request the Court take judicial notice of all evidence

2



proffered and admitted during the May 16, 2016 hearing, including all photographs and exhibits,

and all evidence submitted to the COA and Supreme Court set out in the appellate record.
6. Since the May 16, 2016 hearing, Defendants have continued to be incarcerated, and

as a result, their financial ability to comply with the structure removal portion of the order

remains unchanged.

7. Upon information and belief, Adams Creek has not exercised its right to remove
the structures and equipment from their property and seek reimbursement of its expenses as it is
entitled to under the 2011 Order, as of this date.

8. The Defendants property (structures) have substantially deteriorated since they have
last had access to the same more than seven (7) years ago.
9. The Defendants equipment, more specifically: backhoe, bulldozer, and trailer are all

in a deteriorated condition as the same has been damaged by flood waters. The equipment has

not been used since the flood.

10. That upon information and belief, to move and/or remove the structures, consisting of

two homes, a shop, and a club (four (4) buildings) would costs tens of thousands of dollars to

accomplish.

11. That Stephen Bray, a home moving expert proffered by the Defendants during the

May 16, 2016 hearing testified that the approximate costs would be $47,000.00. Bray further

testified that the Defendants' equipment was insufficient to remove the structures.

12. That the Defendants’ current financial condition, after seven and a half (7.5) years of



imprisonment, effectively prevents them from having the ability to comply with the Court’s

order as they have not been able to earn any income.
13. Notwithstanding the Defendants’ current financial inability to comply with the

Court’s order, Defendants also respectfully proffer in addition and/or in the alternative that their
continued imprisonment, without committing a criminal act, is unequivocally punitive in nature
and the same amounts to a violation of the Defendants' Due Process rights as afforded them by

the Fourteenth Amendment to the United States Constitution.
14, To date, Defendants have been housed for approximately seven and a half (7.5) years

and ten (10) months or approximately Two Thousand Eight Hundred Eighty-Five days (2,885)

days.

15. Upon information and belief, the cost to house an inmate in the Carteret County jail is
approximately Sixty Dollars ($60.00) per day.

16. Upon information and belief, the citizen taxpayers in Carteret County ultimately bear

the burden of the costs of civil incarceration, amounting to approximately One Hundred Seventy-

Three Thousand Dollars ($173,000.00) to house Defendants.
17. That Defendant LiCurtis Reels suffers from Diabetes. He has required hospitalization

in the past due to his condition and is required to have medical attention on a daily basis as a

result of the same.



(First Amendment Violation)
18. The North Carolina Supreme Court stated in its Order vacating and remanding this

matter to the trial court, "[i]n the trial court, defendants also are without prejudice to advance

claims not briefed or previously raised but discussed at oral argumgnts before this Court."

19. The 2011 Order also required Defendants to "confirm in writing [their] agreement to
never again go onto the property.”

20. During oral arguments before the Supreme Court, both Plaintiff and Defendants
proffered their positions on the written attestation portion of the order.

21. Ostensibly, it was Plaintiff's position that Defendants could have complied with the

written attestation portion of the Order directing them to confirm their agreement to never again

go onto the property.
22. Defendants' response to queries from the Court on that issue was that the portion of

the order directing them to write a statement that they were otherwise inclined not to write, nor
agreed with, amounted to compelled speech, prohibited by the First Amendment to the

Constitution.

23. The First Amendment states;

"Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.”

U.S.C.A. Const.Amend. 1



24. In the matter sub judice, all parties to this action are private litigants.

25. In order for the government to restrict or force speech, there must be a "compelling
governmental interest" in doing the same so as to pass a "strict scrutiny” analysis.

26. In this matter, there cannot exist a "compelling governmental interest” as the
government is not a party hereto nor should it have any interest whatsoever in this private
litigation.

27. In the event there is not a compelling governmental interest at stake, the order cannot
pass a "strict scrutiny” analysis under any set of facts.

28. The Defendants have remained adamant, for the past seven and a half (7.5) years, that

they will not sign a piece of paper regarding the subject property forcing an agreement as

directed by the Court.

29. Justice Robert Jackson wrote in West Virginia Board of Education v. Barnette (1943):

“If there is any fixed star in our constitutional constellation,
it is that no official, high or petty, can prescribe what shall

be orthodox in politics, nationalism, religion, or other matters
of opinion or force citizens to confess by word or act their
JSaith therein.” (Emphasis Added)

WHEREFORE, for the reasons stated above, Defendants respectfully request the Court
grant Defendants’ Second Motion In The Cause, immediately release Defendants from the
custody of the Carteret County Detention Center, and grant any other relief the court deems

proper.



Respectfully submitted this the 31 day of January, 2019.

Tk B, Hanstorsr,

N.C. Bar No: 19687

434 Fayetteville Street, Suite 2350

Raleigh, North Carolina 27601
(919) 838-5295 Telephone
(888) 510-1160 Facsimile
Email: jhairston@hlbnclaw.com
Attorney for Defendants




CERTIFICATE OF SERVICE

I hereby certify that today I caused Defendants® Second Motion in the Cause After
Remand From Supreme Court to be served on Plaintiff via First Class Mail, postage prepaid

and addressed to:

L. Lamar Armstrong Jr.

The Armstrong Law Firm, P.A,
P.O. Box 27

Smithfield, North Carolina 27577
(919) 934-1575

This the 31% day of January, 2019.

N.C./Bar No: 19687
Two Hanover Square

434 Fayetteville Street, Suite 2350
Raleigh, North Carolina 27601
919-838-5295 (Telephone)
888-510-1160 (Facsimile)

Email: jhairston@hlbnclaw.com
Attorney for Defendants
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Defendants’ 12 November 2016 and 4 May 2018 Motions in the Cause
{coliectively referenced as "Motiona”) cama on far hearing and were heard before
the Honorable Benjemin G. Alford, Senior Resident Supatior Cowrt Judge
Preslding (the Court), on 16 May 2016. James E. Hairston, Jr. was present n
representation of defendants. L. Lemar Ammstrong, Jr. was present In
represenation of plainti. .

. Aftar hearing testimony and angument of counsel, the couﬂ;hok the
Motions under advisement. After considering the Motions, all iestimony ang
argument, and all materials submitted by counsel, the Court makes the foliowing:

Findios of P

.+ 1. Defendants through counsel filed & “Mefion T the Cause” on or soon
after 12 Movember 2016 (the November Motion) and noticed it for hearing on 7
December 2015,

2,  Atthe request of defundants’ counsel, the Novembar Motion wag
removed from the 7 Dacember 2015 calendar and was left open for counsel 1o
calendar at a later date, .

3. Defendants did not file any withdrawal of the November Motion itasi,
The November Motlon remained pending, and was pendirig at the time of the
hearing of this matier before the Court. ~ .

4. The November Motion contended that N.C. Gen. Stat §5A-21(b)2)
epplied and required that defendants have hearings after no more than 80 days
of incarceration.

- e
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5.  'The Nevember Motion miade no-aliegation that Gefendants had
purged thair contempt by complying vaith the Mareh 2014 Contempt Ordes.

ls. “The Movember Motion did not allege that defondents wanted to
Coply.

7.  The Novemnber Motion did not allege that defendarvts could not
comply based on thelr finanuial condition or other ficiors,

8.  The November Motion did allege that defehdants had baen
wrongiully incarcerated for four years end sevan months, that they had some
healih issues, and that continued incarceration wee expansive for Carteret
County, which the Court finds was aguivalent to sisfing that hearing the
November Motion involved a matter of urgency to defendants.

9.  Despite the supgested urgency evidaitt In the Novamber Motion,
defendents and thelr counsel did riot calendar the November Motion for hesring
after the 7 December 2015 calsridar from which it was continued wt their raquest.

10.  8ix months afier filng the November Motion, on or soon after 4 Mey
2016, defendants through thair counse! filed another Motion in the Caues (Fey
Wotion).

11, The May Motion was filed pursuart to N.C. Gan, Stat, §54-21 and
Rule 11,
L
12.  Like the November Motion, the May Mofion doas not corifend that -
usfendanis had purged thelr contsmpt of that thay wanted to purge thelr
contampt, .

13, However, unfike the November Mation, the May Mation does set
forth allegations about defendante’ financlal condltion and alieged inablfty to pay
to move struciures from plalntiifs land,

14, The May Motion does not allege that efther defendant had complied
with tha proviglion in the Contempt Order that “he confinme in writing to never

agaln go upon the property” or that he would comply with such requiremant,

15. At the hearing of tha Motions, defendents’ counsel stated twics In

open court that he had not met with the defendants the night before although he
had tried to do so,



16. Dafendants' counse! called both tefandanis fo the stang to testify

about thelr lack of Income since they have been in Jall, the h équipment and
its condition, and their health but asked no guestions about ﬁmﬂuﬂam’

willingness tu “never again go Upon the property®.

17.  On cross examination, both defendarts confirmad they had testified
under onlh) al least five times in the paet decades of Iitigation {in court ang In
deposition). A

16. Both defendants confinmed that in their pricr testimony they sajd on
evary ncoasion that i was not they couldn't comply with the Contempt Order, it
wag they wouldn't comply.

18.  Both defendants again confirmed that they would not stésy off the
pruperty gnd Interjected their continued commitment to fhair ownership of the
property despite the decades of legal rutinga to the contrary,

20.  Both defendants testified that they did not care how many judyes
wwmemhshaynﬂ’mapmpmy. they would not do es.

21, Both defendants iestified that if they had tha money to remove
sfructures as required by the Contampt Order, they would not do eo.

o saraor evidence was prasentad on other faotual Issuss canceming
Davis and lis conidition, the expense of fmoving the structures off of the property,
the dsfentiants’ health, and other lesyes, 3

23.: . ‘The Court makes no findinge es (6 these matters because
dafendants’ fallure fo slan the necessary wnitten document pledging to not again
go upon the property, and thelr avowed insietence to the contrary that they woyld
indeed go back on the property, s dispositive on the controlling lssue as fo
whather defendants heve Purged or are sven willing to purge their contempt.

Based upon these findings of fact, the Court reaches the following

Conclugions of Law

1. N.C.Gen. Stat. §5A-21(b)(2) does hat apply to this case
N.C. Gen. Stat. §56A-21(b) provides: Notwithstanding subseotion {b2) of thig
section, if a person Is-foundinciﬁloontampﬂbr{. » + - Ghitd support) or failyre fo
comply with & court order fo perform an act that doss not requirg the payment of



contempt continuss without further

2. The Contempt Order in this case iogs not require the payment of o
monetary judgment. aym

3.  The November 2015 Motion In the Cause lacks justiclable lesues of
law because ﬂmlhsnnantah:tnthatonﬂshwduu.notapply. _

4. The May Motion ressserts N.C. Gen, Stat. §54-21 and Rule 11 of
ﬁgmgmmdeﬂiﬂmmumonMummeh
otion ;

5. Both of these bases for the May Mt;lim lack Justiciable issues of law /
because neither apply to this case,

6.  The May Motion is essentially a motion for the Court o find fhat \/
contempt should ba purged based on defe ' alleged financial Inabflity to
comply and that confinued incarceration is punitive rather than coercive.

a monetary judgmen, the psrson may be imprisonet! as iong as the oivil
hearing,”

7. Because the May Motion clies to and relies upon inapplicable law ag
the basis for the motion, and does not ellege that defendants elther waned to

8. - Dﬂfﬁﬂdaw 108Iinbny confimed defendants’ continued mm& g
recognize plaintiff as'owner of the propérty and the defsndante’ obligation fp -+ . «* e
never again go upon the property, which negated the whole premise of which' + & w0
mation to purge must be based,

9. Desplte over fiva yasre of incarceration, defervdants’ refusal to abide
by the Corttempt Order and accapt the many other orders by which the legal

10.  Confinuation of defendards’ Incarceration undar the Contempt Order
is not punifive, bacause it has been for five years and remains & matier that ig
within the power of defendants to resolve snd thereby purge thair contempt - if
they were willing to do so.



viillingly endured their incarseration in order to not comply, be aliowed fo prevail
owﬁnnﬂeoflawﬂwywﬁmatoachwwhdge. -

12 Defandnnu'MdﬁnmhﬂnCnuu(NMmb,erMoﬂmnndlﬂiy
mﬂon)n':banfoonmmmmmnmﬂndoumtm{nmmw
defendants want fo comply equally important obligation remain off the
unu;mmﬂ.ummowmmmmmwmmnaMmmm
mmmmmmsmmmmammmmmmmumm
even i they had the financlal resources,

4.  Defendants have failed to prove they have purged their contempt, =

16. ~Defendants have falled to prove that thelr incareeration is punitive of
otharwise is improper.

Wherefore, based on thege findings of fact and conclusions of law, the
Court orders that the Motion in the Cause (including both the November Motion
and the May Motionf 3re DENIED,

. | 3B JNI‘M.M“ o '|l\_;"-g ":%"I'. ‘
This th‘eﬂf day of June 2016, nune pro tung Miy 16, 2016,



IN THE COURT OF APPEALS OF NORTH CAROLINA
No. COA16-1080

Filed: 16 January 2018

Carteret County, No. 02 CVS 1270
ADAMS CREEK ASSOCIATES, Plaintiff,

V.

MELVIN DAVIS & LICURTIS REELS, Defendants.

Appeal by defendants from order entered 13 June 2016 by Judge Benjamin G.
Alford in Carteret County Superior Court. Heard in the Court of Appeals 6

September 2017.

The Armstrong Law Firm, P.A., by L. Lamar Armstrong Jr and L. Lamar
Armstrong, ITI, for plaintiff- appel?ee e

Hairston Lane, P.A., by James E. Hairston, Jr., for defendant-appellants.

ELMORE, Judge.

Brothers, Melvis Davis and Licurtis Reels (defendants), appeal from an order
denying their motions for release from conditional incarceration for civil contempt.
Defendants have been previously before this Court twice, unsuccessfully disputing
an adjudication that Adams Creek Associates (plaintiff), not defendants, are the
rightful owners of 13.25 acres of property along Adams Creek in Carteret County,
and have unsuccessfully challenged two orders entered in 2006 and 2011 finding

them in contempt of court. See Adams Creek Assocs. v. Davis, 186 N.C. App. 512, 652

EXHIBIT

1 )
g °

g B




ADAMS CREEK V. DAVIS

Opinion of the Court

S.E.2d 677 (2007), writ denied, disc. rev. denied, temp. stay dissolved, appeal
dismissed, 362 N.C. 354, 662 S.E.2d 900 (2008) (“Adams Creek I'); Adams Creek
Assocs. v. Davis, 227 N.C. App. 457, 459, 746 S.E.2d 1, 3, disc. rev. denied, 367 N.C.
234, 748 S.E.2d 322 (2013) (“Adams Creek II"). Defendants have been imprisoned for
civil contempt since March 2011, after entry of the second contempt order, for failing
to comply with court orders requiring them to remove their structures and equipment
from Adams Creek Associates’ property, and to cease trespassing upon it. In its 2011
contempt order, the superior court afforded defendants the opportunity to purge their
contempt by (1) removing their structures and equipment from the property, and (2)
attesting in writing to never again trespass. In this appeal, defendants challenge a
2016 order denying their motions for custodial release.

In 2016, defendants moved for custodial release on the grounds that they were
financially unable to comply with the contempt order and that their continued
incarceration has become punitive and violates due process. But at the hearing on
their motions, defendants testified that even if they were financially able to comply
with the property-removal purge condition, they would not do so, and defendants
again refused to comply with the attestation purge condition. Defendants’ counsel
also argued that because defendants were unable to comply with the order, their
continued imprisonment has become a punitive contempt sanction. The trial court

denied the motions. In its order, the trial court acknowledged that defendants



ADAMS CREEK V. DAVIS
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presented evidence regarding their financial situation and the costs associated with
removing the structures and equipment from the property, but refused to make
findings on the matter in light of defendants’ refusals to comply with either purge
condition. The trial court also concluded that continued incarceration has not become
punitive because defendants wield the power to purge their contempt but have
recalcitrantly refused.

On appeal, defendants contend the trial court erred by (1) failing to consider
their alleged inability to comply with the contempt order, (2) failing to consider
whether the purpose of the underlying order could still be served by defendants’
continued incarceration, and (3) improperly concluding that their continued
incarceration has not become a punitive criminal contempt. Because defendants were
already ordered to be indefinitely committed until they purged their civil contempt
when they filed their motions for release, the only issue properly before the trial court
was whether defendants were subject to custodial release. Because defendants
willfully refused to perform the attestation and admitted they would not perform the
property-removal purge condition, even if they could, defendants failed to prove they
purged their contempt or satisfy their burden of producing evidence to support their
alleged inability-to-comply defense. We hold the trial court did not err in refusing to
make futile findings on their alleged inability to comply with the prior order due to

defendants’ outright refusals to purge their contempt. Additionally, because the
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character of relief ordered by the contempt order was incarceration until compliance,
and defendants were afforded the opportunity to avoid imprisonment by performing
affirmative acts, we hold that the trial court properly concluded their continued
incarceration has not become punitive. Accordingly, we affirm.
I. Background

The litigation relevant to this appeal started in 1982, when Shedrick Reels
filed a trespass action against defendant Melvin Davis and Gertrude Reels, the
mother of defendant Licurtis Reels. See Adams Creek I, 186 N.C. App. at 516, 652
S.E.2d at 680. In 1984, the trial court entered a summary judgment order
adjudicating Shedrick to be the owner of the property and ordering Davis and Reels’
mother not to trespass. See Adams Creek II, 227 N.C. App. at 459, 746 S.E.2d at 3.
In 1985, Davis was held in contempt and incarcerated for his refusal to comply with
that order, but he was released upon satisfying the purge condition of executing a
document acknowledging the property belonged to Shedrick and agreeing not to
trespass. Id. In 1985, Shedrick sold the property to Adams Creek Development,
which then conveyed the property to plaintiff, Adams Creek Associates, in 1986. Id.
at 459-60, 746 S.E.2d at 3.

In 2002, plaintiff filed an action against defendants Davis and Reels, alleging
they continued to claim an interest in the property and to trespass upon it. Id. at

460, 746 S.E.2d at 3—4. In 2004, the trial court entered a partial summary judgment
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order in plaintiff's favor, enjoining defendants from further trespassing and ordering
them to remove their structures and equipment from the property (‘2004 Summary
Judgment Order”). Id. After defendants refused to comply, plaintiff moved to hold
them in contempt. Id. After a show cause hearing, the trial court entered an order
on 10 August 2006 finding defendants in civil contempt for failing to comply with the
2004 Summary Judgment Order, and in criminal contempt for testifying under oath
that they did not intend to obey future orders to stay off the property (“2006 Contempt
Order”). Adams Creek I, 512 N.C. App. at 520, 652 S.E.2d at 683.

In 2006, defendants appealed the 2006 Contempt Order. Id. Defendants
argued they were improperly found to be in both civil and criminal contempt for the
same behavior. Id. at 526-27, 652 S.E.2d at 686-87. We disagreed and held that the
trial court properly found defendants to be in both civil and criminal contempt for
different acts. Id. at 527, 652 S.E.2d at 687 (“[D]efendants were found in civil
contempt for failing to comply with the court’s 2004 order, and were found in criminal
contempt for their testimony threatening to disobey future orders of the court.”).
Defendants also attempted to challenge the 2004 Summary Judgment Order, but
because their appeal from that order was not properly before us, we refused to address
their challenges. Id. at 523, 652 S.E.2d at 684.

In January 2011, plaintiff filed another motion to hold defendants in contempt

for continuing to occupy the property and refusing to comply with court orders
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directing them not to trespass. Adams Creek 11, 227 N.C. App. at 461, 746 S.E.2d at
4. After a hearing, the trial court entered an order on 31 March 2011 finding
defendants in civil contempt for failing to comply with prior court orders, and
ordering that defendants be incarcerated until they purged their contempt, see id., by
(1) presenting evidence they removed their structures and equipment from the
property, and (2) attesting in writing to never again trespass (‘2011 Contempt
Order”). Defendants have remained incarcerated since March 2011.

In 2012, defendants appealed, among other orders, the 2011 Contempt Order
and the 2004 Summary Judgment Order. See Adams Creek II, 227 N.C. App. at 462,
746 S.E.2d at 5. On appeal, defendants raised several challenges to the 2004
Summary Judgment Order that awarded plaintiff title to the property, and we
affirmed that order. Id. at 462—67, 746 S.E.2d at 5—8. Defendants also challenged
the 2011 Contempt Order on the basis that “it relied on the erroneous conclusion that
Adams Creek is the rightful owner of the Waterfront Property.” Id. at 470, 746 S.E.2d
at 10 (footnote omitted). We ascertained that the actual issue presented was whether
defendants were improperly found in civil contempt in 2011 for failing to comply with
the 2004 Summary Judgment Order, id. at 470, 746 S.E.2d at 10, and concluded that
“Ib]ased on the evidence presented, the trial court properly found that defendants
were able to comply with the 2004 Summary Judgment Order” and “[h]ence,

defendants’ noncompliance was willful.” Id. at 471, 746 S.E.2d at 11. Accordingly,
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having affirmed the 2004 Summary Judgment Order and having determined that
defendants remained in noncompliance with that order, we affirmed the 2011
Contempt Order. Id.

On 1 June 2015, after having been incarcerated for four and a half years,
defendants petitioned our Supreme Court for a writ of habeas corpus for their
custodial release, which was denied three days later on 4 June 2015. See Dauvis v.
Buck, ___N.C. __, 772 S.E.2d 707 (2015).

On 4 May 2016, defendants filed the instant motions in the cause, seeking
custodial release based upon their alleged inability to comply with the 2011 Contempt
Order, and on the basis that their continued incarceration has become punitive and
violates their due process rights. After a hearing at which defendants again refused
to perform the attestation purge condition and admitted they would refuse to comply
with the property-removal purge condition even if they were able, the trial court
entered an order on 13 June 2016 denying their motions. Defendants now appeal
from this 2016 order and have been in prison since entry of the 2011 Contempt Order.

II. Analysis

On appeal, defendants contend the trial court erred in denying their motions

for custodial release by (1) failing to consider their alleged inability to comply with

the 2011 Contempt Order, (2) failing to consider whether the purpose of the 2004
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Summary Judgment Order could still be served by compliance, and (3) improperly
concluding that their continued incarceration has not become punitive.
A. Review Standard

“The standard of review for contempt proceedings is limited to determining
whether there is competent evidence to support the findings of fact and whether the
findings support the conclusions of law.” Gandhi v. Gandhi, __ N.C. App. __, ___,
779 S.E.2d 185, 188 (2015) (citation and quotation marks omitted). “Findings of fact
made by the judge in contempt proceedings are conclusive on appeal when supported
by any competent evidence and are reviewable only for the purpose of passing upon
their sufficiency to warrant the judgment.” Id. (citations and quotation marks
omitted). Legal conclusions are reviewed de novo. Tucker v. Tucker, 197 N.C. App.
592, 594, 679 S.E.2d 141, 143 (2009) (citation omitted).
B. Alleged Statutory Errors

Defendants first contend the trial court erred by denying their motions for
release on the ground that it failed adequately to consider their alleged inability to
comply with the 2011 Contempt Order and, additionally, by failing to consider
whether the purpose of the underlying order may still be served by compliance.
Defendants’ arguments miss the mark.

N.C. Gen. Stat. § 5A-21(a) (2015) provides in pertinent part:

(8) Failure to comply with an order of a court is a
continuing civil contempt as long as:

.8-
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(1) The order remains in force;

(2) The purpose of the order may still be served by
compliance with the order;

(2a) The noncompliance by the person to whom the
order is directed is willful; and

(3) The person to whom the order is directed is able

to comply with the order or is able to take reasonable

measures that would enable the person to comply

with the order.
(Emphasis added.) “A person who is found in civil contempt may be imprisoned as
long as the civil contempt continues, subject to . . . limitations” inapplicable here.
N.C. Gen. Stat. § 5A-21(b) (2015) (emphasis added).

“The purpose of civil contempt is not to punish but to coerce the defendant to
comply with a court order.” Spears v. Spears, ___N.C.App. __, __, 784 S.E.2d 485,
494-95 (2016) (citation and quotation marks omitted). Thus, generally, before a trial
court may impose punishment for civil contempt, it must determine that a defendant
“ha[s] the present ability to comply, or the present ability to take reasonable measure
that would enable him [or her] to comply, with the order.” Id. at ___, 784 S.E.2d at
494 (citation and quotation marks omitted). However, “if a person is found in civil

l
contempt for failure . . . to comply with a court order to perform an act that does not

require the payment of a monetary judgment, the person may be imprisoned as long
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as the civil contempt continues without further hearing.” N.C. Gen. Stat. § 5A-21(b)
(emphasis added).

In the 2011 Contempt Order, defendants were ordered to be confined
indefinitely until they purged their contempt by (1) “presenting evidence . . . that
[certain structures they own have] been removed completely from the property,” and
(2) “confirm[ing] in writing [their] agreement to never again go onto the property.”
Because these acts do not require defendants to pay a monetary judgment, they may
be subject to remain in prison “without further hearing.” N.C. Gen. Stat. § 5A-21(b).
Since defendants were already serving an indefinite, conditional prison sentence for
civil contempt at the time their motions for release were filed, the trial court was not
adjudicating an initial or continuing contempt, and thus had no inherent statutory
obligation to consider any of N.C. Gen. Stat. § 5A-21(a)’s enumerations; rather, the
issue for the trial court, which is the subject of our review, is whether defendants
satisfied their burden of showing they were subject to release.

N.C. Gen. Stat. § 5A-22(a) (2015) provides that “[a] person imprisoned for civil
contempt must be released when his civil contempt no longer continues.” Upon an
incarcerated contemnor’s motion, “the court must determine if he is subject to release
and, on an affirmative determination, order his release.” N.C. Gen. Stat. § 5A-22(b)
(2015). Absent a showing that a contemnor purged their contempt, he or she may

move for release based upon “a present inability to comply with the order . ...” United

- 10 -
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States v. Rylander, 460 U.S. 752, 757, 103 S. Ct. 1548, 1552, 75 L. Ed. 2d 521 (1983)
(citations omitted); Turner v. Rogers, 564 U.S. 431, 442, 131 8. Ct. 2507, 2516, 180 L.
Ed. 2d 452 (2011) (“A court may not impose punishment in a civil contempt
proceeding when it is clearly established that the alleged contemnor is unable to
comply with the terms of the order.” (citation and internal quotation marks omitted)).
But “[i]t is settled, . . . that in raising this defense, the [contemnor] has a burden of
production.” Rylander, 460 U.S. at 757, 103 8. Ct. at 1552 (citations omitted). It
follows that a contemnor cannot satisfy this burden by testifying that, even if they
could comply with the order, they would not. Such a showing would vitiate the
inability-to-comply defense.

Here, defendants alleged in their motions that they were financially unable to
comply with the 2011 Contempt Order. However, at the hearing, defendants readily
admitted that they would not perform the property-removal purge condition, even if
they could. This relevant exchange occurred between defendant Davis and opposing
counsel:

Q. Regardless of how many orders exist or what judges tell
you to do, you will never get off that land or move what you
have on the land, will you?

A. No, sir.

Q. It’s not that you can't do it, it’s that you won't do it, right?

-11.
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A. I-- we have been on that land all our days and that is
where-- that is where I am at.

Q. So you simply refuse to do it? Whether you can do it or
not it doesn’t matter to you, you just won’t do it?

A. They come there, they blew up the boat, sunk my boat,
come and set my house on fire.

THE COURT: Sir, you need to answer his question, not just
start talking about things you want to talk about. The
question is, it’s not a matter of whether you can’t but
whether you will. That is his question.

A, Twill not.

Q. You will not do 1t?¢

A. No.
(Emphasis added.) This relevant exchange occurred between defendant Reels and
opposing counsel:

Q. So whether or not you have equipment, whether or not

you have somebody that can use it, whether or not your

mother will let you move it on her land, all of that doesn’t

matter because you simply are not going to move it ever, are

you?

A. No, sir, I don’t-- I don’t have the financial to move it
because it’s mine.

Q. What if you had the money? What if you had social
security disability, would you use that money to move it?

-12-
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A. No, sir.

Q. Why not?
A. Because it’s mine.

Q. So this idea that you don’t have money to move it, if you
had money you still wouldn’t use it to move it, would you?

A. No, sir,
(Emphasis added.)
In its order denying defendants’ motions, the trial court made the following
unchallenged, and thus binding, factual findings:

16. Defendants’ counsel called both defendants to the stand
to testify about their lack of income since they have been in
jail, the heavy equipment and its condition, and their
health but asked no questions about the defendants’
willingness to “never again go upon she property.”

17. On cross examination, both defendants confirmed they
had testified under oath at least five times in the past
decades of litigation (in court and in deposition).

18. Both defendants confirmed that in their prior
testimony they said on every occasion that it was not they
couldn’t comply with the Contempt Order, it was they
wouldn't comply.

19. Both defendants again confirmed that they would not
stay off the property and interjected their continued
commitment to their ownership of the property despite the
decades of legal rulings to the contrary.

-13-
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20. Both defendants testified that they did not care how
many judges told them to stay off the property, they would
not do so.

21. Both defendants testified that if they had the money to
remove structures as required by the Contempt Order, they
would not do so.

22. Other evidence was presented on other factual issues
concerning the defendants’ financial condition, the heavy
equipment still owned by Melvin Davis and its condition,
the expense of moving the structures off of the property,
the defendants’ health, and other issues.

23. The Court makes no finding as to these matters
because defendants’ failure to sign the necessary written
document pledging to not again go upon the property, and
their avowed insistence to the contrary they would indeed
go back on the property, is dipositive on the controlling
issue as to whether defendants have purged or are even
willing to purge their contempt.

As reflected by the trial transcript and these findings, the trial court considered
defendant’s alleged inability defense but determined that making correlative findings
would be futile in light of their outright refusals to purge their contempt. Since the
purge condition acts did not require defendants to pay a monetary judgment,
defendants may be imprisoned “without further hearing.” And because the hearing
was not an initial or continuing adjudication of contempt, the trial court had no
obligation under N.C. Gen. Stat. § 5A-21(a) to make findings regarding defendants’
ability to comply with the contempt order. Expenses inherent in removing structures

and equipment is certainly relevant in determining whether defendants here can

-14 -
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comply with the property-removal purge condition. But based on their refusals to
perform the attestation purge act, and their admissions that they would refuse to
perform the property-removal purge act even if they were able, defendants effectively
vitiated their inability defense. Under these circumstances, we hold the trial court
did not err in refusing to make findings on defendants’ alleged inability to comply
with the contempt order.

Defendants also make a bare assertion that the trial court erred by failing to
find that “the purpose of the order, or prior orders . . ., are served by the Defendants’
continued incarceration.” As concluded above, the hearing before the trial court was
not an initial or continuing contempt adjudication, and therefore the trial court was
under no statutory obligation to reconsider N.C. Gen. Stat. § 5A-21(a)(2) (“The
purpose of the order may still be served by compliance with the order[.]”). Further,
defendants argument misses the point. The relevant consideration is not whether
the purpose of an order can be served by continuing to punish a contemnor, but
whether its purpose can still be served by compliance. The record reveals that
defendants have not removed their structures from plaintiffs property and thus the
purpose of the 2004 Summary Judgment Order could still be served by compliance.

See, e.g., Plasman v. Decca Furniture (USA), Inc., ___ N.C. App. __, __, 800 S.E.2d

761, 773 (2017) (“Our review of the record reveals that the [contemnors] have yet to

return the diverted funds. We need say little more than that the purpose of the
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[underlying order]—to enforce compliance with the injunction’s terms, including the
requirement that funds diverted from Bolier's bank accounts be returned to Decca
USA—could stiil be served by compliance with the [underlying order]”).

C. Nature of Contempt

Defendants next contend the court erred by denying their motions for release
on the ground that it erroneously concluded that their continued incarceration is not
punitive. We disagree.

As an initial matter, we reject defendant’s argument that the “2004 [Summary
Judgment] Order, and subsequently, [the] 2011 [Contempt Order] . . . are abjectly
unreasonable under the circumstances and clearly punitive.” In Adams Creek II,
defendants appealed, and this Court upheld, both the 2004 Summary Judgment
Order, 227 N.C. App. at 467, 746 S.E.2d at 8, and the 2011 Contempt Order, id. at
472, 746 S.E.2d at 11. Thus, the reasonableness of those orders, or whether the 2011
Contempt Order imposed a civil contempt sanction, is the law of the case and is
unreviewable. See Plasman, ___ N.C. App. at ___, S.E.2d at 775 (rejecting a similar
collateral attack on an underlying order in the context of an appeal from a contempt
order); see also Daniels v. Montgomery Mut. Ins. Co., 320 N.C. 669, 676, 360 S.E.2d
712, 777 (1987) (“An erroneous order may be remedied by appeal; it may not be
attacked collaterally.” (citation omitted)).

Defendants further contend that the trial court’s “ruling, [denying their

-16 -
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motions] wherein no consideration was given the current financial nor health
conditions of defendants, . . . can only be characterized as punitive.” We disagree.

“The paradigmatic coercive, civil contempt sanction, . . . involves confining a
contemnor indefinitely until he complies with an affirmative command[,]” Int’l Union,
United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 828, 114 8. Ct. 2552, 2557, 129
L. Ed. 2d 642 (1994) (citations omitted), and incarceration for a fixed term similarly
“is coercive when the contemnor is given the option of earlier release if he complies.”
Id. at 828, 114 S. Ct. at 2558 (citation omitted). This is because “the contemnor is
able to purge the contempt and obtain his release by committing an affirmative act,
and thus carries the keys of his prison in his own pocket.” Id. (citations and internal
quotation marks omitted).

“[Clonclusions about the civil or criminal nature of a contempt sanction are
properly drawn, not from ‘the subject intent of a State’s laws and its courts,” but from
an examination of the character of the relief itself[.]” Id. at 828, 114 S. Ct. at 2557
(quoting Hicks v. Feoick, 485 U.S. 624, 636, 108 S. Ct. 1423, 1431-32, 99 L. Ed. 2d.
721 (1988)); see also Bishop v. Bishop, 90 N.C. App. 499, 505, 369 S.E.2d 106, 109
(1988) (adopting the Hicks Court’s bright-line rule test: “[W]hile it is true that
underlying ‘punitive’ as opposed to ‘remedial and coercive’ purposes distinguish
criminal from civil contempt orders, those respective purposes should be drawn from

an examination of the character of the actual relief ordered by the court.”). “If the
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relief is imprisonment, it is coercive and thus civil if the contemnor may avoid or
terminate his imprisonment by performing some act required by the court (such as
agreeing to comply with the original order).” Bishop, 90 N.C. App. at 505, 369 S.E.2d
at 109 (citing Hicks, 485 U.S. at 632, 108 S. Ct. at 1429).

Here, because the relief is imprisonment, and defendants may be released by
performing affirmative acts required by the court, it is coercive and thus civil, The
trial court’s unchallenged findings addressing these matters support its conclusion
that “[cJontinuation of defendants’ incarceration under the Contempt Order is not
punitive.” We overrule defendants’ challenge to this issue.

III. Conclusion

Defendants have raised no meritorious argument with respect to any finding
or conclusion in the trial court’s order. Defendants were entitled to move the trial
court “to determine if [they were] subject to release[,]” N.C. Gen. Stat. § 5A-22(b), but
failed to produce sufficient evidence to support their alleged inability-to-comply
defense. The court did not err by refusing to make findings on defendants’ alleged
inability to comply in light of their outright refusals to comply, even if they could.
The trial court’s unchallenged findings support its conclusion that defendants’
continued incarceration is not punitive. Since defendants failed to demonstrate they

were subject to release, the trial court properly denied their motions. We affirm.

AFFIRMED.
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Judge TYSON concurs.

Judge STROUD dissents by separate opinion.



No. 16-1080 — Adams Creek v. Davis

STROUD, Judge, dissenting.

Because I believe that the trial court and the majority opinion have conflated
two separate requirements of N.C. Gen. Stat. §§ 5A-22 (2015) and 5A-21(a) (2015), I
dissent. Willfulness and ability are two different things, and the trial court erred by
not considering ability.
The majority has set out the long procedural history of this case well and I will
not repeat it.
Defendants sought release under N.C. Gen. Stat. § 5A-22(a), which provides:
(a) A person imprisoned for civil contempt must be released
when his civil contempt no longer continues. The order of
the court holding a person in civil contempt must specify
how the person may purge himself of the contempt. Upon
finding compliance with the specifications, the sheriff or
other officer having custody may release the person
without a further order from the court.
(Emphasis added).
Defendants have previously been held in civil contempt, but the question under
N.C. Gen. Stat. § 5A-22 requires the trial court to consider whether a contemnor could
still be held in civil contempt as of the time of his motion for release, since he must
be released “when his civil contempt no longer continues.” N.C. Gen. Stat. § 5A-22(a).
We must then refer to N.C. Gen. Stat. § 5A-21(a) for the definition of “civil contempt”

and to determine if the civil contempt continues:

(a) Failure to comply with an order of a court is a
continuing civil contempt as long as:
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(1) The order remains in force;
(2) The purpose of the order may still be served by
compliance with the order;
(2a) The noncompliance by the person to whom the
order is directed is willful; and
(3) The person to whom the order is directed is able
to comply with the order or is able to take reasonable
measures that would enable the person to comply
with the order.

(Emphasis added).

Here, the order remains in force and the purpose of the order may still be
served by compliance. The defendants’ dispute addresses subsections (2a) and (3),
which are two separate and independent requirements, and the trial court must
address both. The trial court, and the majority opinion, conflate these two
subsections. Under N.C. Gen. Stat. § 5A-21(a), the trial court must find both that
“[t}he noncompliance by the person to whom the order is directed is willful;” and [t]he
person to whom the order is directed is able to comply with the order or is able to take
reasonable measures that would enable the person to comply with the order.” N.C.
Gen. Stat. § 5A-21(a)(2a),(3).

Defendants’ noncompliance is willful under N.C. Gen. Stat. § 5A-21(a)(2a),
They stubbornly refuse to recognize that the land is not theirs, and they refuse to
perform the one part of the order they have the ability to perform: signing a piece of

paper with their promise not to go on the land. But to be in continuing civil contempt,

defendants must also be “able to comply with the order” or “able to take reasonable
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measures that would enable” them to comply with the order. N.C. Gen. Stat. § 5A-
21(a)(3). Logically, they must be able to comply with all of the provisions of the order,
or they cannot comply with the order. Being able to comply with a part of the order -
- signing a promise not to go on the land -- is not the same as ability to comply with
the entire order. Nor would the primary purpose of the order be served by this
symbolic act, since the primary purpose of the order is to make the defendants remove
the structures on the land.

But the trial court erred by failing even to consider defendants’ evidence of
their inability to comply with the order. The trial court specifically found it would
not make findings regarding defendants’ inability to comply only because defendants
stated their intent not to comply:

22. Other evidence was presented on other
factual issues concerning the defendants’ financial
condition, the heavy equipment still owned by Melvin
Davis and its condition, the expense of moving the
structures off of the property, the defendants’ health, and
other issues.

23. The Court mokes no findings as to these
matters because defendants’ failure to sign the necessary
written document pledging to not again go upon the
property, and their avowed insistence to the contrary that
they would indeed go back on the property, is dispositive
on the controlling issue as to whether defendants have

purged or are even willing to purge their contempt.

(Emphasis added).
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The fact that defendants are obstinate and foolish does not absolve the trial
court of its responsibility to consider that defendants may be obstinate, foolish, and
unable to comply with the order. I will not recite defendants’ evidence in detail, but
it shows generally that although defendants once had the ability to demolish the
structures on the property themselves, since they had the equipment to do this work,
their ability to do the work themselves is gone. The equipment has been sitting idle
since they were imprisoned in 2011 and the equipment was at one point submerged
under water during a storm. Defendants also presented evidence that the demolition
of the structures would cost approximately $46,000.00. Plaintiff does not dispute this
cost. Defendant Davis presented evidence that his only income is from social security.
He had about $100.00 in a bank account in 201 L1; he has no other savings or
retirement accounts. He was 69 years old at the time of the hearing and had suffered
a back injury while in jail when he fell down the stairs. Defendant Reels presented
evidence he has no income, no bank account, no retirement account, and has had no
income since 2011. He was 59 years old at the time of the hearing and had been
diagnosed with diabetes. He has no medical insurance and has received medical
treatment in jail. Their financial situation has not improved with incarceration since
2011. There is absolutely no reason to believe that their ability to do the demolition
themselves will improve with time or that their financial circumstances will improve

with continued incarceration.
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In most cbntempt cases, the contemnor claims he is willing to perform, but
unable; in such case, the trial court “must first make a finding of a defendant’s
present ability to comply with an order before concluding that a defendant is in civil
contempt of an order.” Oakley v. Oakley, 165 N.C. App. 859, 864, 599 S.E.2d 925, 929
(2004). At other times, the contemnor refuses to perform, but he is clearly able to
perform. See, e.g., Farr v. Pitchess, 409 U.S. 1243, 1243, 34 L. Ed. 2d 655, 657, 93 S.
Ct. 598, 593 (1973) (reporter who refused to disclose the names of his sources was
found to be in civil contempt). The scenario before us in this case is a rare situation
in which the contemnors maintain their unwillingness to perform, and they are in
fact unable to perform, even if they wanted to. Perhaps this reference is obscure, but
the defendants are essentially in the position of the Black Knight in the movie “Monty
Python and the Holy Grail.”! The Black Knight insists that “None shall pass” through
the path in the forest which he guards; the defendants insist the same as to the land
they claim. King Arthur -- who had the legal authority as king to order the Black
Knight to let him pass -- seeks to pass through the forest, but the Black Knight
refuses to comply with his order. King Arthur and the Black Knight then engage in
a sword fight. Even after King Arthur has cut off both of the Black Knight's arms

and legs, he still insists that he will continue to fight and that no one may pass --

! Monty Python and. the Holy Grail (Michael White Prods. 1975).
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although he cannot do anything. King Arthur simply says, “We'll call it a draw,” and
continues on his way, leaving the Black Knight with no one to listen to his protests.
Here, the trial court and the plaintiff should follow King Arthur’s wise lead

and leave defendants behind. If defendants do not have the ability to perform, or to
take reasonable measures to perform, and there is no reason to believe that they ever
will have the ability to perform, they should not remain incarcerated forever for
“continuing civil contempt” under N.C. Gen. Stat. §§ 5A-21(a) and 5A-22. The United
States Supreme Court has noted that if compliance is factually impossible, there is
no reason for civil contempt:

While the court is bound by the enforcement order, it will

not be blind to evidence that compliance is now factually

impossible. Where compliance is impossible, neither the

moving party nor the court has any reason to proceed with

the civil contempt action. It is settled, however, that in

raising this defense, the defendant has a burden of

production.
U.S. v. Rylander, 460 U.S. 752, 757, 75 L.Ed.2d 521, 528, 103 S. Ct. 1548, 1552 (1983)
(citations omitted).

Defendants met their burden of producing evidence of their inability to perform

and their inability to take reasonable measures to perform; their evidence was
uncontroverted. The trial court simply refused to make findings of fact based upon

their evidence. Based upon the standard used by the trial court and the majority

opinion, assuming defendants continue to state their refusal to give up their land, no
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matter what evidence they produce of their abject poverty and inability to perform,
they will remain imprisoned for the rest of their lives. But the trial court is required
by N.C. Gen. Stat. § 5A-21(a)(3) to make findings of fact regarding defendants’ actual
ability to comply or to take reasonable measure to comply, and the trial court failed
to make these findings. I would therefore reverse and remand to the trial court for it
to make findings of fact as to defendants’ actual ability to perform all of the purge
conditions of the 2011 Contempt Order, as well as any conclusions of law supported
by those findings of fact.

This is a dissent, and the trial court may chose to ignore it completely. But
this case will no doubt be considered again by the trial court in the future. I would
encourage the trial court to consider some different method of dealing with this
situation, preferably one which will not continue to waste hundreds of thousands of
dollars in public funds and occupy space in the Carteret County jail.

Besides the trial court’s exror in failing to consider the evidence of defendants’
inability to comply with the order, I must note the futility of this case and the
tremendous cost it has imposed, and will continue to impose, on the taxpayers of
North Carolina -- and particularly Carteret County. Indeed, this is one reason why
a contemnor’s ability to comply is crucial to continuing incarceration indefinitely for
civil contempt; if the contemnor has no ability to comply, public funds and resources

are wasted seeking to accomplish an impossibility. And since the majority has
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approved the trial court’s refusal to consider defendants’ ability to comply, the costs
will only continue to increase indefinitely. According to defendant’s motion, the cost
of housing each inmate in the Carteret County Jail is about $60.00 per day, or
$21,900.00 per year, and any costs for defendants’ medical care are not included in
this amount. Both defendants suffer from conditions which require medical care.
Defendants have been taking up space in jail since 2011 -- space sorely needed for
actual criminals. Defendants’ costs will most likely continue to increase, due to their
ages and medical conditions. This simple property dispute has been transformed into
a state-funded enforcement action for the benefit of the plaintiff. Plaintiff has
incurred attorney fees for this matter for years, and I cannot fathom why plaintiff
does not simply bulldoze the structures remaining on the property and proceed with
whatever plans for development it may have. This would be far cheaper and more
productive that continuing to insist that two destitute and stubborn men do
something they are not capable of doing. Defendants will never have the ability or
inclination to do the demolition for Plaintiff. If defendants are released from jail and
enter the property -- and they probably will -- I have full confidence that Carteret
County’s law enforcement can handle the situation. Defendants may end up in jail
again after they are arrested for trespassing. But at least defendants’ inability to pay
for the removal of structures from the property will be irrelevant in their criminal

prosecution. And the penalty for trespassing is not life imprisonment.
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I therefore respectfully dissent and would reverse and remand for the trial
court to make findings of fact and conclusions of law as dictated by N.C. Gen. Stat.

§ 5A-21.
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PER CURIAM.

The decision of the Court of Appeals is vacated, and this case is remanded to
the Court of Appeals for further remand to the trial court for findings of fact
concerning defendants’ ability to comply with the removal of the structures as a

condition of the 2011 Contempt Order. In the trial court, defendants also are without
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prejudice to advance claims not briefed or previously raised but discussed at oral

arguments before this Court.

VACATED AND REMANDED.
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(Following proceedings took place on Monday,
May 16, 2016:)

THE COURT: Madame Court Reporter, this will be
in Carteret file 02-CVS-1270, Adams Creek Associates Limited
Partnership, and others, versus Melvin Davis and Licurtis
Reels. The matter is before the Court initially on the
defendants' motion in the cause and also on the motion of the
plaintiff for sanctions.

IT counsel would identify themselves and whom
they represent for the record, please?

MR. ARMSTRONG: Lamar Armstrong, on behalf of
plaintiff, Adams Creek Associates.

MR. HAIRSTON: James Hairston, on behalf of the
defendants, Melvin Davis and Licurtis Reels.

THE COURT: Al11 right. Be glad to hear you,
Mr. Hairston.

MR. HAIRSTON: Your Honor, first of all, from a
logistical standpoint and before I get into the argument, as
you are aware, my clients are incarcerated in Carteret County
Jail. And I anticipate-- came into town last night, went to
the jail to speak to them and I didn't see anybody moving
around, didn't know what the protocol was to get access to my
clients but I anticipate putting them on the stand today
briefly,

And just a forecast of why I'm here and what
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we're doing, I am uniquely aware of the land dispute that has
permeated throughout this courthouse for a number of years
and that is not why I'm here. I won't be arguing anything
relative to the land dispute. It is only with regard to the
efficacy of the continued incarceration for civil contempt
summons, there is a civil contempt motion in the cause. So
the Court can be aware of that.

However, the ability to pay financially is the
issue here today that is inherent in the statute and always
reviewable based on 5A-21 and 5A-23. The Court has to make
specific findings of fact about the ability to pay.

So for purposes of today, my plan is to put on
some evidence of the costs, to do either of the two things
that are set out in Judge Jenkins' order.

I understand Your Honor had an order in this
case in 2004. This matter continued to be before the Court.
Eventually got before Judge Jack Jenkins in 2011 and it is
from that order that the incarceration took place. So since
May 17th, I believe, of 2011 these two gentlemen have been
incarcerated in the Carteret County Jail for civil contempt.

Without getting too deep into the law, we have
researched the facts of this case and there is not another
case in the nation that sits on all fours with this case as
far as the length and the time 1imit on the Tength of

imprisonment that has occurred. And so in the argument that
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we intend on making after I put on some evidence is that
neither Mr. Reels nor Mr. Davis, after five years of
incarceration, have the ability to comply with the Court's
order. And if you don't have the ability to comply with the
Court's order, which is the determinative fact based on
Jolly, which is still good law, and surprisingly +in the North
Carolina Supreme Court the ability to pay is the predominant
issue in all of the Jolly cases and its project. And we
intend on putting on some evidence with current bank accounts
and what's happened in the past five years relative to their
income.

All of that in 1ight of the order in 2011 which
allows the developer, Adams Creek, the plaintiff, to incur
whatever expense is necessary to clear the structures and
homes from the property at my clients' expense. And to my
knowledge as of this date that has not been done, that option
has not been exercised.

So alternatively, and it's a reason why this
was brought pursuant to Rule 11 is that there is no
predominant case law whether or not the continued
incarceration of Mr. Reels and Mr. Davis is actually
punitive. That will be something the Court has a couple of
different options on how it views this matter. The Court
reviews it and looks at 5A-21 and goes through factors that

the Court is obligated to do it and makes a determination
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that the-- they don't have the ability to comply with the
order.

Alternatively, and the reason why we move
pursuant to Rule 11 is because there is the absence of case
law on all fours. There's a 1ot of contempt cases out there
regarding the distinctions between civil contempt, criminal
contempt and whether or not-- interpretations on what
constitutes the ability to pay. And the second part of the
statute would be whether or not the defendants will take
reasonable measures in order to comply with the Court's
order.

So I respectfully submit that after the five
years of imprisonment they don't have the ability to pay.
The evidence, and I understand there's been prior hearings
and I'm familiar with them but the argument that is going to
be made today has never been made in this courtroom. Every
other time this matter has been before the Court there is
always some conjunctive argument regarding a continued Tand
dispute and the ownership in this property. And that is not
my task, that is not my job and I won't be arguing it. I
don't even know about all of that. I'm familiar with it
enough to be familiar with the underlying facts to the extent
that that argument is of some importance is only for
informational purposes. And I believe Your Honor is familiar

with where we are.
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THE COURT: Can you have those two defendants
brought over? Please do.

MR. ARMSTRONG: Your Honor, first of all, I'm
ready to go forward today except as to issues I've not had
notice. This ability to pay is a new issue. The motion,
they filed it in November, had nothing to do with that, it
was simply a motion saying-- misreading actually Chapter
5A-21 and indicating that there had not been any reviews
every 90 days, et cetera, which the rule is clear it doesn't
have to be as long as the issue is something that they're
forced to comply with. 1It's not monetary.

So I have had-- e-mailed Mr. Hairston, I
pointed out that statute, asked him to withdraw the motion.
Had none of the allegations that he just said about ability
to pay. That motion that was filed in November, had nothing
about that. He refused to withdraw and I filed a motion for
sanctions. It was on for December 7th. He asked for it to
be continued. We disagreed about that. I also calendared
the motion for sanctions for December 7th,

What eventually happened is he had a death in
the family. That, of course, changed things and we ended up
putting off the motions with Ms, Holton's agreement and I
have read, and I can provide the Court this, an e-mail last
night where her last e-mail to us was I'm taking them off the

calendars, you-all can re-calendar them next year. They
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weren't withdrawn, Both motions sat there. It was simply
going to be left to us to put them back on the calendar,
which did not happen. And quite frankly, I was surprised to
find it on the calendar because I had not been served with
anything.

It is instructive in the motion and cause that
they filed here recently that they still include some of the
guts of the prior motion in the cause. But then they
expanded and they expanded an unverified motion which is
highly factual. And on behalf of the plaintiff, I object to
that testimony, which would be in paragraphs 12, 13, 14, 15
and 16 dealing with financial conditions. And paragraphs 19,
20, 21 and 22, they are all matters that one would expect at
least as an initial showing would be made by affidavit, none
of which we have.

My objection is that there have heen testimony
as near as I can count about five times by Licurtis Reels and
Melvin Davis. One of them was in 2004. Rob Weakly took a
deposition. One of them was in 2006 before Judge Trawick
here in open court. One of them was a civil contempt matter,
which Judge Jenkins heard and received evidence of in March
of 2011. One of them was in a motion to purge which they
testified briefly to, may have been before Your Honor. And
then finally I took their deposition because there was

another case that was pending dealing with damages and I've
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included in some materials that I'11 hand up at an
appropriate time the last of those five depositions-- the
testimonies by the defendants.

Now what they have said at every point is it's
not that they can't, it's that they won't. It's just that
simple. Has been from the beginning, remains so. In fact,
the testimony I have here from 2013, you let me out, I'm
going back on the property.

So there is no confusion except when an
attorney, a new one now, I have been through five attorneys
too. But a new one comes in, files something, puts 1in a
motion that makes it l1ook Tike they're getting ready to stand
up here and say I can't do it. It's not that I won't, it's
that I can't. I would like to hear that at some point if
that is where we are. It seems 1ike that is being sprung at
the last minute. I would T1ike to be able to supplement the
record if we go forward today. I have no objection bringing
them down here. We're here to move forward with it. But
there is a 1ot of the rest of the story. And if I may just
hand this up?

THE COURT: Yes.

MR. ARMSTRONG: I tell Your Honor what I have
provided to you, some of it is the testimony at the end that
I was referring to. Some of it are orders entered that had

history which of course are the Taw of the case. But we have
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also had in the interim we had the final judgment. You may
recall briefly-- it's been so long, there's so many things.
But it started off with Mr. Weakly filing a lawsuit because
criminal contempt hadn't gotten them off the property. They
filed the lawsuit, took the deposition in that lawsuit, it
came before Your Honor and that is where the remedy was
provided for them to move. It was a partial summary
judgment, damages were not addressed in that hearing.

Now that remained interlocutory forever but
that case went in front of Judge Trawick and that is when
they said on the stand I'm not getting off the property,
found him in criminal contempt. And there was another issue
that went up on appeal but it was interlocutory because
summary judgment had not become final.

So there was one appellate opinion then, it
comes back down and ultimately somewhere along that Tine I
get involved. We have the civil contempt in front of Judge
Jenkins in March of 2011. And they are already in fact
incarcerated as a result of that civil contempt.

After that we ended up dismissing as to damages
so we could go up on appeal, which was affirmed and came back
down. We did re-file the damages. Your Honor, this is
important because it fits into part of their argument about
why you haven't gone out there and taken things down

yourself. We were arguing did we have triable damages in
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front of Your Honor and Terry Richardson was the attorney at
that time, made the argument no, was an election of remedies.
We looked at the Bishop case. And Your Honor agreed with
him, But in your order dismissing the damages you said
there's been an election of remedies, civil contempt remains
intact, that is the remedy that's been elected by Adams
Creek. And it is and it remains so today.

So if you look at that in 1ight of the argument
they're making about well, you had the option to tear it down
yourself and an option to seek damages for that. Be it right
or wrong, my client has said there will never be any peace 1in
the neighborhood as long as there is not recognition that
it's our Tand and we can use it as we need to use it. So
there needs to be a recognition of that and the only way to
do it is to comply with the court orders. Still hasn't been
done.

So when we come forward from that we ended up
with a final appellate opinion and then, the material is in
front of you, somebody-- they did it pro se but somebody
drafted it for them, did a petition to the North Carolina
Supreme Court for habeas corpus making some of the same
arguments they make right here, which is you cannot hold
indefinitely. Filed it on June 1st, 2014. The Court-- the
Supreme Court, I don't know when they physically got it. I

know they wouldn't have got it for a day. So it took them
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two days to deny, no chance to respond, they denied that
summarily without a hearing, without a response and there was
the same argument that's being made today. So I argue that
is the law of the case.

In any event, now we're getting ready to hear
some testimony, I suppose, and my objection to that is-- and
the hearing, I would 1ike to go forward with that so I'm not
objecting to the hearing. I would 1ike the opportunity to
supplement because we have these depositions, I've gone into
their equipment with them before when we were in front of
Judge Jenkins back in March of 2011 when Melvin Davis was on
the stand, he actually has a business card, runs a demolition
business. So every time I depose-- even on that day talking
to him about well what heavy equipment do you own, I have a
dozer, I own this, I own that. Do you know people that can
use it, yes. But you are not going to use it to move
anything, no. And that has remained so today.

When I took their last deposition, part of
which I have given to Your Honor, we were talking about the
equipment and he actually had somebody move something off the
Tand because it had important papers in it for him. So he
had the ability to have somebody use his equipment to move
the structure off the land, which he did. So I guess that is
it for now.

THE COURT: What structure got moved?
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MR. ARMSTRONG: It was like a little shed,
wasn't a big building. It was a small shed, he had papers in
it, he wanted it to be preserved he said in the deposition.
And I haven't given you the full deposition because I didn't
know the scope today, where it apparently 1is going.

If the Court doesn't have any questions, that
is the--

THE COURT: You want to call a withess?

MR. HAIRSTON: I do, Your Honor. 1I've got a
comment regarding what Mr. Armstrong just argued. Well first
of all, the specific arguments that were made that went up to
the appellate court prior to this case, every last one of
them, I brought the appellate papers, and the sanctions were
all relative to the continued argument regarding the efficacy
of the land dispute and there were motions to set aside and
motions to-- or reconsider a dispositive motion that's
already heard. So I perfectly understand why Rule 11 was in
effect at that time.

As Mr. Armstrong stated, this motion has never
been argued before the Court, never. And there is testimony
that I plan to elicit briefly that has never been argued to
the Court. As a matter of fact, I've read every page of the
transcript of the last hearing in this matter and the
problems in that matter, and Judge Jenkins' recitation on the

record all stem from the re-arguments of the land dispute
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which we are not doing today. I think 1it's inherent in the
statute that these matters be reviewed. 1It's inherent in the
statute that circumstances may change after five years and
it's also dispositive at every single contempt hearing in the
State of North Carolina that the ability to pay is a
predominant issue and those issues have not been addressed
and no evidence has been elicited nor proffered to the Court
before today, based on my knowledge of reading the prior
transcripts.

So I would l1ike to call Mr. Melvin Davis to the
stand. Your Honor, may I approach?

THE COURT: You may.

MR. HAIRSTON: I've already handed Mr.
Armstrong a copy of the notebook., If Your Honor will take a
ook, this is not the same motion. It was filed in November

so argument has not been made.

MELVIN DAVIS, a defendant, called as a witness on his

own behalf, having been first duly sworn, was examined and

testified as follows:

DIRECT EXAMINATION
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BY MR. HAIRSTON:

Q.
A.
Q.

access to the

Afternoon, Mr. Davis, how are you doing?
Fine.
Tried to come see you last night, couldn't get

jail, just letting you know why we're kind of

cold here today.

I've got a few questions for you today

relative to your financial condition.

A,
Q.

Okay .

Have you earned any income since the date of

your incarcerated, which would have been March 17, 20117

A,
Q.
A.

that in there.

2 2 F B F e = e

Q.

No, sir.
Do you have a bank account?

I left some, a hundred dollars, something 1ike

Well do you receive any social security?
Yes.

Do you know how much that is?

I don't know how much.

Where do you bank?

Sound Bank.

How long have you banked at Sound Bank?
Maybe 10 years, off and on.

When is the last time you have seen a bank

statement from Sound Bank?
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Since 2011 when I got locked up.

Who is Jacqueline Davis?

That was my friend that was staying with me.
THE COURT: I didn't catch the name.

MR. HAIRSTON: Jacqueline Davis.

BY MR. HAIRSTON:

Q.

Sound Bank?

A.
Q.
A,
Q.
right now?
A.
Q.

Do you recall what your account number is at

Huh?
Do you know what your account number is?
No.

You don't have any idea what is in the account

No,

And in 2011 what is your approximation of what

was in the bank at the time of the incarceration?

A,

I've forgotten.

MR. HAIRSTON: Your Honor, may I approach?
THE COURT: You may.

MR. HAIRSTON: Unfortunately I don't have a

copy of the bank statement this morning, do not have a copy

to--

MR. ARMSTRONG: Your Honor, I object.
MR. HAIRSTON: Just want to show it to the
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Court first.

MR. ARMSTRONG: Basis of my objection, he said
he does not know. We're here today as to why he hasn't done
something. To show him now something he hasn't either made
an effort to Took for, somebody provided it to him or to see
before today does not bear on his mental decisions on what
he's done or not done.

MR. HAIRSTON: Testimony was regarding his
account. He knew he had an account at Sound Bank. He's been
in prison for the last five years so I'm going to show him
the statement. He didn't know what the amount was but he
knew he had an account at Sound Bank.

THE COURT: Is this the entire--

MR. HAIRSTON: The latest bank statement from
Sound Bank.

THE COURT: That is it, the whole thing, one
page?

MR. HAIRSTON: That is what I asked for, that
is the latest statement.

THE COURT: I'm not going to hear anything out
of the audience.

MR. HAIRSTON: That is it. That 1is what I
have.

THE COURT: The objection is sustained.
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BY MR. HAIRSTON:

Q. Mr. Davis, when is the last time the equipment
on that property had been used?

A, Since 2011,

Q. Okay. Do you know what the current condition

of the equipment is?

A. No.

Q You do not?

A. No, sir.

Q Let me go back to your testimony regarding--

and I'm not clear-- how much money did you have in 2011, if
you know?

A. It wasn't much. 1I'm going to say 200-and-some
dollars. Now that social security check has been going
there so I don't know.

Q. Outside social security? Do you have a

retirement account?

A. No.

Q Do you have a 401K?

A No.

Q. Don't have any other savings accounts?

A No.

Q. So outside of social security that will be the

extent of the income that you would have earned since 20117

A. Yes.
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Q. Since you have been in prison you have not

seen what that number may represent?

A, No.

Q For the past five years?

A. No, sir.

Q But outside social security there is nothing

else?
A. No.
MR. HAIRSTON: I don't any further questions,
Your Honor.

THE COURT: Cross-examination?

CROSS-EXAMINATION

BY MR. ARMSTRONG:
Q. Mr. Davis, through the years I have had a
number of opportunities to ask you questions, few of them in

the courtroom, few of them in depositions. Do you recall

that, sir?
A, Uh-huh.
Q. And do you recall on each of those occasions I

asked you whether you could do what was required in the
order or whether you just refused to do it, do you remember
those questions?

A. It's been years.
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Q. Sir, you're in jail because you simply will
not ever agree to stay off the land or to move anything that

you put on the land, isn't that true?

A. I have been on that land all my days.
Q. Yes, sir.
A. And I worked off of that land shrimping and

stuff.
THE COURT: This is not answering his question.

Ask the question again. Listen very carefully.

BY MR. ARMSTRONG:

Q. Regardless of how many orders exist or what
judges tell you to do, you will never get off that Tand or
move what you have on the land, will you?

A, No, sir.

Q. It's not that you can't do it, it's that you
won't do it, right?

MR. HAIRSTON: Objection.
THE COURT: Overruled.
A, I-- we have been on that Tand all our days and

that is where-- that is where I am at.

BY MR. ARMSTRONG:
Q. So you simply refuse to do it? Whether you

can do it or not it doesn't matter to you, you just won't do
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it?
A. They come there, they blew up the boat, sunk
my boat, come and set my house on fire.

THE COURT: Sir, you need to answer his
guestion, not just start talking about things you want to
talk about. The question is, it's not a matter of whether
you can't but whether you will. That is his question.

A. I will not.

BY MR. ARMSTRONG:
Q. You will not do it?
A. No.
MR. ARMSTRONG: No further questions.
THE COURT: Any follow-up?
MR. HAIRSTON: Yes, sir.

REDIRECT EXAMINATION

BY MR. HAIRSTON:

Q. How old are you, Mr. Davis?

A. Sixty-nine.

Q. Sixty-nine?

A. Yeah.

Q. Can you physically remove and demolish all the

obstructions that exist on that property or would you have
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to get somebody else to do it?
A. I will have to get somebody else to do it.
Q. Have you had any medical problems since you

have been incarcerated in the Carteret County Jail?

A. I fell down the stairway and hurt my back.

Q. And have you-- do you have any employees right
now?

A. No.

Q. Do you know anyone that would move or demolish

that structure for free?
A. No.
MR. HAIRSTON: Approach, Your Honor?
THE COURT: Yes, sir.
MR. HAIRSTON: Your Honor, if we can have
exhibits, my tab number three, approach the witness?

THE COURT: You may.

BY MR. HAIRSTON:
Q. Hand you what's been marked Defendant's
Exhibit 1, take a Took at that document, that picture, do

you recognize it?

A. Yeah.

Q What 1is that?

A. That is my backhoe.

Q When is the last time you have seen it?
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2011,
What about exhibit number 27?
Dump truck, 2011.

Last time you have seen it?

>0 » o >

Last time I saw it.

Q. Do you know if the dump truck or the backhoe

‘is in operable or working order right now?

A. Well since we have been in here it's been a
storm and the storm went about seven, eight foot up on the

land so that stuff has been under the water,

Q. Salt water?
A, Yezah,
Q. Show you what's been marked Defendant's

Exhibit Number 37

Same thing.

What is that?

A dump trailer, a trailer,

Number 4?

Trucks.

Trucks on the same Tand under water?
Yeah.

Number 5?2

Same thing.

Do you recognize all those?

> 9 » P > 9 >0 >» 0 »

Yeah,
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Q.

Recognize all the pieces of equipment that

have been shown to you previously?

A.
Q.
A.
Q.

trailer?

> P > P

Right.
And that is your tractor trailer?
Right.

Same picture as number 6, is that the tractor

Yeah.

Number 7, what is that, do you recall?
That is the tractor.

Number 87

That is the Caterpillar, the tractor.

THE COURT: I can't even hear him and I'm

sitting right beside him.

BY MR. HAIRSTON:

Q.
A.
Q.
A,
Q.

One more. Number 9, do you recognize that?
That is the backhoe.

Number 107

That is the trailer. That is the trailer,

Have we already seen a picture of exhibit 11,

the backhoe, that is another picture of the backhoe?

A.
Q.
A.

Right.
And finally number 12, what is that?

That is a pump,
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Q. Pump?
A. Yes,
Q. A1l those pieces of equipment that you just

identified still remain on the property, is your

understanding that they were flooded?

A. Yeah.

Q. In salt water?

A. In salt water,

Q. So what would be the result of the damage done

to the equipment based on your knowledge of the salt water
damage?

A. I don't know. The motors might be stuck down
where the water went in the motors and they have been
setting up for five years. Then I don't know what somebody
has been and done to them, had a 1ot of enemies out there, a
lot have done destroyed that.

MR. HAIRSTON: I don't have any further

questions, Your Honor.

RECROSS EXAMINATION

BY MR. ARMSTRONG:
Q. Mr. Davis, the photographs there in front of
you, do you still have them there in front of you, 1 through

127
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A.
Q.

They may be out of order.

There is three photographs of the backhoe.

You ownh one backhoe, right?

> o >0 >0 >» 9 > 9 >

Q.
2011, 1is that

A.

Q.

Yeah.

How many dump trucks do you own?

I own three dump trucks.

Are all three shown in these photographs?
Yeah.

You also own a tractor?

Yeah.

You also own a bulldozer?

Yeah.

And you also own a flatbed trailer, correct?
Yes, sir.

Now all of these items you owned in March of
correct?

Yeah.

And you were using those in part for a

demolition company, you had a business card that actually

promoted your
A.
Q.
that you just
A.
Q.

demolition company?

Yes, sir.

Do you know when these photographs were taken
looked at, 1 through 127

No, sir, I don't.

Do you know who took them?
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A. No.

Q. And how have you-- you certainly have been in
jail, you have not examined these to see what their
condition is, have you?

A. No.

Q. Have you made any inquiry to have somebody
look at them or fix them so they can be used?

A. No, sir.

Q. Have you ever tried to sell them since you
have been in jail?

A. No.

Q. Have you ever asked anybody to use them to
move anything off the land at issue?

A No, sir.

Q. You did move a small structure off the land

that had papers in it, didn't you?

A Yeah, I moved some structure-- I didn't move
it.

Q. You had somebody do it for you?

A. Yeah, before the storm and stuff.

Q. They used your equipment to do it, didn't
they?

A. Well they didn't have to do nothing but use

the truck and the trailer.

Q. Is that your equipment?
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A. Yeah. The truck and the equipment, yeah.

Q. And you had to move that because it had what
you believed were important papers in it, right?

A, I ain't going to say I had important papers.
I had wrenches and stuff in it, power saws:

Q. But it's something you cared about so you

wanted to move it off the land somewhere else, right?

A. Well in so much.

Q. I'm sorry, sir, in so much?

A So much.

Q. A1l right. And you mentioned to me that it

was a gentleman, I think you said he was from North Jersey,
his name was Anthony. Is that the one that moved it for you

or is that another person that operated your equipment?

A. Yeah, Anthony. He went-- I guess he went back
home.

Q. He was a partner of yours?

A. No, just a cousin.

Q. Did he use the heavy equipment?

A. No. He could move the truck around but that
was it.

Q. How do you know that salt water has damaged
any pieces of equipment, how do you know?
A. Well any time the water go up on that land

seven to eight foot it's going over the truck, it's going




0 0 ~N O O A W N -

N N N N N N 2 QL A a A @ = - -
A A W N S, O W N R Ww NN, O

29

over the motor anyway and into the body of the truck. So I
know it done damage to them.
Q. On the date that you were put in jail all this

equipment was sitting on the land that was at issue,

correct?
A Yeah.
Q. And you had somebody move it off that land

onto adjoining land that your mother owns?
A. No. I just left it right there. Somebody

might have moved it. I didn't.

Q. So you don't know who moved it?

A. Not really.

Q. Do you know if anybody has been using it?
A. How do you use it when it's been under the

water and stuff?

Q. When was this water that you allege was 7 or 8
feet?

A. 2012. I was in here.

Q. And you have not asked anybody to examine the

machinery or the equipment we just talked about to see
whether they could be made operable at a reasonable price,
you have not asked about that?
A. No.
MR. ARMSTRONG: No further questions.
THE COURT: You may step down.
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THE WITNESS: Thank you, sir.

THE COURT: Any further evidence, Mr. Hairston?

MR. HAIRSTON: I have another client I would
1like to call to the stand, Mr. Reels. And I have one other
witness after that, Your Honor,

THE COURT: Al1 right, sir,

LICURTIS REELS, a defendant, called as a witness on

his own behalf, having been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR. HAIRSTON:
Q. Good morning, Mr, Reels.
Morning.
State your name for the record, please?
Licurtis Reels.
How old are you?
59.
Where have you been in the past five years?

Incarcerated.

e > 9o > 9 > P >

During the past five years what income have
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you earned?
A.
Q.

None.

Now prior to your incarceration-- let me ask

another question. Do you have a bank account?

D>D>D>

No.

Do you have a retirement account?
No.

401K?

No.

So the last time you earned any income was

prior to March of 20117

A.

Q.

A.

Q.
orders you to
the equipment

A.

Q.
ability to do
equipment?

A.

Q
A,
Q

Right.

Is that correct?

Right.

The order that you have been imprisoned on
remove or move all of the structures and/or
off of the land, you recognize that, correct?
Yes, sir.

Okay. Do you have the ability, physical

that work yourself even if you had the

No.
Do you have any money to pay anyone?
No.

Do you think that demolition of the structure,
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moving of the structure can be done for free?

A.
Q.
involved?

A.

> 2 > 2 » P > P

Q.
house was?
A.
Q.
footage?
A,
Q.
footage?
A.

Q
A.
Q

No.

So in your estimation it will be some cost

Yeah,

And do you receive social security benefits?
No.

You don't? You receive nothing?

Nothing.

And you earn nothing?

Right.

You had a house on that property, correct?
Right.

And approximately do you know how long that

52 by 28.

Do you know what that equates to in square

Uh-uh.

I'm asking you, do you know the square

52 long and 28 wide.
Was it finished?
Well just about.

Sitting on a concrete slab?
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A. Yeah.

Q. It is? And where in conjuncture with the room
is that house sitting?

A. Out front on the paved road.

Q. And have you-- strike that, Judge. Have you
ever inquired of anybody since you have been incarcerated

about demolishing that property?

A. No, sir.
Q. Would you demolish that property yourself?
A. No, sir.
Q. Have you had any medical ailments since you

have been incarcerated since 20117

A. Yes, sir.
Q. Explain to the Court what that has been?
A. While I was in here I developed diabetes and

they took me to the emergency room and the doctor said it
was diabetes. And he said what brought this on is because
of what I was going through, stress. And he said that maybe
I'11 get out of here and might would go away or might not,
that it's just a risk that will be taken. That was it. My
sugar was 999. Said another hour, day or two, they would
have to roll me in there but I would have been dead.

Q. You saw me show Mr, Davis some pictures of the
equipment that was on the property?

A. You can show them to me.




O ©OW o ~N O O &~ W N =

NN N N NN =S a A A A A =S =S A A
A H WO N A O O N O hsE WD =

34

MR. HAIRSTON: Approach, Your Honor?
THE COURT: You may.

BY MR. HAIRSTON:

see in

Q.

P> 0o > 9 > P > L > P > P >

Do you recognize exhibit number 1?
Yes.

What is that?

Melvin backhoe.

Exhibit number 2, what is that?
Melvin truck.

Number 37?

Flatbed.

Melvin's too?

Melvin's,

Exhibit number 47

Melvin truck.

Exhibit number &7

Melvin truck.

Look at four again. How many trucks do you

that photo?

A.

Q
A.
Q.
A

Looks Tike 3.

Dump trucks?

Yeah,

Exhibit number-- they are out of order-- 67

Melvin dump truck. Melvin truck.
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°P > P > L > P > P >0 >0 >0

>

water out the

Q.

Pickup truck?
Yeah.

77

His tractor.

87

Caterpillar, his.
Melvin's?

Yes.

97

Backhoe.

Already seen that. 10?7

Flatbed truck.

117

Backhoe again.

And 127

That is that thing that they drill to get
pond.

Now the Tast time you saw-all those pieces of

equipment would have been in 20117

A.
Q.

Right.

Did you personally operate all of that

equipment that I just showed you?

A.
Q.
A,

None of it.
None of 1it?

(Witness shakes head.)
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Q. So that was Mr. Davis's here?
A. Yes, sir.
Q. Could you afford to have somebody operate the

equipment to demolish the property as per court order?
A. No, sir. I don't have the income.
MR. HAIRSTON: I don't have any further
questions, Your Honor.

THE COURT: Mr. Armstrong?

CROSS-EXAMINATION

BY MR. ARMSTRONG:

Q. Mr. Reels, you were asked the question about
removing structures. The order only required that you
remove your home, that is the only structure you had on the
property, correct?

A. Correct.

Q. And it was on a piece of land that was cut out
and conveyed to you by Melvin Davis, correct?

A. No, it was conveyed by Carl Tillman with my
lawyer, he the one that issued my deed, he were the tax
collector. He searched the books and they found that the
Tand was my mother's and she and her mother and sister gave
me that part of the land. That is what he found and he is

the tax collector of Beaufort, Carteret County. And he
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searched the books and the more I read to get the deed, my
aunt died and he say he could not issue the deed at that
moment right then because she had died and I would have to
get all her kids to sign this paper for me to get the deed.
And I done that and I took it back to him and he stamped it
and then he gave my deed. That 1is how I got it, got it
through my mother and her sister. And he said that the land
was theirs and he checked the book and he is the tax
collector.

THE COURT: I'm going to strike everything he's
saying about what Mr. Tillman had to say. It's obviously

hearsay.

BY MR. ARMSTRONG:
Q. Mr. Reels, how far away is your mother's land

on this 1ot on which you built this house that we're talking

about now?
A. About 30, 40 feet.
Q. 30 or 40 feet? Now once you were put in jail

and you were asked, ordered by the Court, not asked, to move
your house, you would have only had to move it 30 or 40 feet
to put it on your mother's property, correct?

A. I was already on my mother's property. She
gave me that.

Q. Did you ask your mother ever, can I move the
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house where the Court said that I cannot--

THE COURT: Let him finish the question.

BY MR. ARMSTRONG:
Q. Where the Court says I cannot keep it, can I
move it, mama, on your land and have it put there? Have you

ever asked her that?

A. No, sir?
Q. Why not?
A. Because she gave it to me and I didn't thought

I had to ask her. I got it through by her and her sister.

Q. Also about the equipment, you knew Melvin
Davis owned all of this equipment, you have seen photographs
of it?

A. Yes.

Q. Is the owner of that equipment, did you ever
ask him whether someone else could use that equipment to

move your house 30 or 40 feet on your mother's Tand?

A, No.

Q. Why not?

A. I didn't think I had to. It was mine.

Q. Truth of the matter, sir, is just as I asked

Mr. Davis a 1ittle while ago, it's not that you can't do it,
it's you won't do it, isn't that right?

A. It's my 1land. She gave it to me, or her
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sister and Carl Tillman stamped everything, he Tooked in the
books and it were hers, she gave it to me and that's the way
it's been,

Q. So whether or not you have equipment, whether
or not you have somebody that can use it, whether or not
your mother will let you move it on her Tland, all of that
doesn't matter because you simply are not going to move it
ever, are you?

A. No, sir, I don't-- I don't have the financial
to move it because it's mine.

Q. What if you had the money? What if you had
social security disability, would you use that money to move
it?

MR. HAIRSTON: Objection.
THE COURT: Overruled.

A, No, sir.

BY MR. ARMSTRONG:

Q. Why not?
A. Because it's mine,
Q. So this idea that you don‘t have money to move

it, if you had money you still wouldn't use it to move it,
would you?
A. No, sir.

Q. You indicated you have got diabetes. Have you
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not applied for social security disability?

A. How can I apply for it? I'm in here.

Q. So the answer to that is no, you have not
applied for it?

A. No.

Q. In terms of getting health care, the Sheriff

took you to get medical treatment, right?

A. Right.
Q. Anything wrong with that medical treatment?
A. Ain't nothing wrong with it. They had to do

it. If they wouldn't have did it, I would have died.

Q. As a result of that medical treatment did you
change your diet? Did you take medicine? Are you
controlling your diabetes?

A. Trying to control it.

Q. And you're getting medicine ‘that the doctor

says you need?

A. Yeah.
Q. Do you have any health insurance?
A. No.

MR. ARMSTRONG: No further questions.

THE COURT: Any redirect?

MR. HAIRSTON: No, Your Honor,

THE COURT: Thank you, sir. You may stand

down. Be careful stepping down. Next witness.
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MR. HAIRSTON: I call Mr. Steve Bray.

MR. ARMSTRONG: Your Honor, if I can be heard
briefly about this witness?

THE COURT: Yes, sir.

MR. ARMSTRONG: I received an e-mail yesterday
afternoon with the attached subpoena that was served last
week on this gentleman. In fact, that is how I knew to Took
at the website to find that we're in court today. It wasn't
served contemporaneously. This witness is somebody that if
he's coming to testify about the cost of moving something I
would say they haven't even laid a foundation and that makes
the difference. And secondly, it could have been done by
affidavit. So for the record, I object.

THE COURT: Objection is overruled. Swear the

witness, please.

STEVEN BRAY, called as a witness on behalf of the

defendant, having been first duly sworn, was examined and

testified as follows:

DIRECT EXAMINATION

BY MR. HAIRSTON:
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Q. Good morning, Mr. Bray. State your name for
the record, please.

A. My name is Steven Bray. I own Bray's House
Moving and also Bray's Demolition. I'm president of the

North Carolina House Movers Association, which is the second

Jargest association in the United States.

Q And what business are you in, Mr. Bray?

A, House moving, also sometimes demolition,.

Q How Tong have you been in that business?

A. I have been in business for 43 years. I've
been here 28 years full time.

Q. Have you had an opportunity to visit the
property out on Silver Dollar Road?

A. Yes, I did.

Q. And the first question I have for you is, is

it possible to move all of the structures that sit on that

land?
A, No, sir, it's not.
Q. Why not?
A. First of all, two of the structures are made

out of cement block and so one of the structures that is out
on the main part of the road is actually a cement block
house that has what I call a floating floor, which is
attached actually to the cement block wall. Theoretically,

anything can be done on that house it could be the cost
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would be so absorbant that it wouldn't be feasible. And by
no means did either of these gentlemen ever have any of the
equipment needed to move this home, not even close.

Q. Did you see some of the equipment out on the
property when you went to visit?

A. I did, I saw some, yes.

Q. And in your business could you use any of
their equipment to demolish the property?

A. No, sir.

Q. Could you use any of their equipment to move

the property?

A. Absolutely not.

Q. If-- did you see three main structures out
there?

A. I did. The structure I was speaking of is the

one that was right on the road. The other structure that is
a little further behind, that is-- it's impossible for that
to be moved. It was actually built on a slab, there's no
walls tying anything together, the roof 1line is just laid on
top. There's just nothing but cement block walls with a
roof. There's no way that can be moved. Very rear of the
property there is a bigger house that is in somewhat
disrepair, never finished or whatever else. Could that be
moved? Certainly that could be moved. Could it be moved

down that road? I'm not so sure. It's very tall, it's a
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two-story home. You have wires, power 1lines, whether or not
I could get the Department of Transportation to issue me a
permit, that would be something I would have to further
investigate.

Q. Let's talk about the demolition involving the
structures and the cost. Do you have a ball park range
based on what you have seen with your own eyes what it would
cost to tear them down?

A. I would say right now being that the-- I guess
they are re-using concrete now and they're recycling it,
being they are cement block homes and they do have slabs, I
would say the best case scenario for maybe the home out on
the road would be somewhere maybe around $12,000. The
second property that is a 1ittle bit further to the rear, 1I
would say that would more 1ike maybe 16, 17,000, somewhere
in that neighborhood to get rid of it. And then even the
home on the end, which you wouldn't have much recourse on
that as far as recycling goes, that would have to go to the
land field and of course fees and all that, I would say
somewhere around 18,000 probably to demo that.

MR. HAIRSTON: Thank you, Mr. Bray. I don’'t

have further questions.

CROSS-EXAMINATION
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BY MR. ARMSTRONG:

Q. Mr. Bray, are you an engineer?

A. No, sir. I'm not,

Q. And your training in house moving is what?
A. It come from my father. My father did it,

yes, sir. But I actually just moved the Rosenwall house. I
don't know if you're familiar or not, it was on the--
actually on the news up here in Raleigh. It was a structure
that was one of the first black schools that was done, only
a few left that are being able to get moved and I just did
that. And that is a historical structure. I do a ton of
historical work. You can go to my web page, go to Bray's
House Moving on Facebook. More than happy for you to take a

look. I think you see that I'm way more than reputable.

Q. Do you involve an engineer when you are moving
structures?
A. Not on necessarily moving structures because

there's not a whole lot of information you can offer if
you've never moved a structure. It actually has little to
do with mathematics. It's more load-bearing walls and other
mitigating factors as far as how it's constructed as far as
roof 1ines that I use engineers constantly because I'm the
only house mover in this part of the world that is also a
commercial contractor. So when I move a home I actually do

the foundations, the door steps and everything. And right
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now I'm heavily involved in a FEMA program that is probably
one of the Targest ones in the country with 46 homes,
outside of Sandy, New Jersey, are being done in Dare County.

Q. When did you go to the scene and investigate
these structures?

A. I drove up there yesterday afternoon.

Q. When were you first contacted about being an
expert witness in this case?

A. It's been some time ago. I can't give you the
specifics because I can't remember. Mr. Hairston contacted
me some time ago. I can't remember exactly how far but he
gave me ample time.

Q. Are we talking weeks or months?

A. Several weeks.
Q. Did you do any written reports on the houses

in terms of costs, the actual estimate?

A. I just gave it to you.
Q. You gave it to us orally here in court?
A. I have not been asked to written anything-- to

write anything, excuse me.

Q. When you normally move houses, don't you put
it on a piece of paper as to what you will do, how much it
will cost to do it?

A. I do proposals, yes, sir.

Q. Are you bonded?
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A, No, sir. I have had bonds but most of the
time I am not bonded. I carry cargo insurance, an unlimited
liability and all that. It's not required on most projects.

Q. Did you do any testing of insulation or other
materials in the home to see whether there was asbestos or

any other environmental hazardous material?

A. I did not have that type of access.

Q. So the answer will be no?

A, That will be the answer,

Q. In one of the photographs up there there is a

bulldozer. Are you saying a bulldozer can't be used to
demolish structures?

A. I would say that that dozer is pretty
inefficient for this type of work, I would.

Q. Did you check any of the equipment to see if
it was operable?

A, I did not but earlier the gentleman stated
that the salt water may have come in contact with the
equipment. Being 90 percent of my work is on the ocean, I
can speak to that and say if salt water has contacted that
equipment the bearings, the wiring, anything else would
pretty much make it un-useable at this period of time,

Q. And why is it that a bulldozer is an
inefficient way to demolish--

A. The size of the dozer. Look at the age of the
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dozer and what it does. And if he were to give it to me, I
wouldn't take it. It's inefficient.

Q. Too big or too small?

A. Too small and just too slow, too slow.

MR. ARMSTRONG: Thank you. No further
questions.

THE COURT: Anything further?

MR. HAIRSTON: No further questions,

THE COURT: Thank you, sir. Further evidence
from the defendant?

MR. HAIRSTON: No further evidence, Your Honor.

THE COURT: Wil1 there by any evidence from the
plaintiff?

MR. ARMSTRONG: No, Your Honor. Just tender
the excepts of the prior testimony under oath by Licurtis
Reels and Melvin Davis.

THE COURT: A1l right. Be glad to hear you,
Mr. Hairston.

MR. HAIRSTON: Your Honor, as I stated when we
started this, this particular bit of information has never
been elicited in this courtroom before. Court of Appeals and
sanctions motions and all of this but this has never been
presented to the Court. And so I respectfully ask the Court
to take a 1ook up under my tab four what the law is that is

in 5A-21,
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As Your Honor is aware, in 5A-21, you have
those 5A-21(a), failure to comply is a continuing civil
contempt as long as one of the orders remains in force. The
purpose of the order may still be served by compliance with
the order. That is debatable but that is not where I am.
2-A is non-compliance by the person to whom the order is
directed is willful. And we're way past that after five
years.

And number 3, the person to whom the order is
directed is able to comply with the order or is able to take
reasonable measures that would enable the person to comply
with the order. And as I stated before, Your Honor, and
behind that case you will see the North Carolina Supreme
Court case on the same tab, Jolly versus Wright. That is the
predominant case from the North Carolina Supreme Court on
civil contempt. You'll notice that red flag up there and I
would submit to the Court that the red flag simply is on the
issue of-- was overruling with regard to Sixth Amendment
right to counsel, the person being held on civil contempt.
That issue was overturned and expanded out of courtesy. I
put McBride in after Jolly. But if you take a look at Jolly
on page seven on that case, the law in the State of North
Carolina, even though most civil contempt cases that I've
researched, Your Honor, I think this is true are either going

to be child support and/or some sort of domestic case. This
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is a matter of first impression based on the underlying facts
as to why Mr. Davis and Mr. Reels have been held in civil
contempt.

If you look at headnotes 12, 13 and 14
consistent throughout Jolly-- we can get into that a little
later. The purpose of civil contempt is not to punish but
rather the purpose is to use Court's power to impose fines or
imprisonment as a method or coercing the defendant to comply
with an order of the court.

Accordingly, defendant in a civil contempt
action will be fined and incarcerated only after a
determination is made defendant is capable of complying with
an order of the court.

Well, despite-- despite Mr. Davis and Mr.
Reel's position, which obviously is not to going change, that
has nothing to do with whether or not they can comply with
the court order. It does have everything to do with the
second part of 5A-21, 3, are they able to take reasonable
measures that would enable the person to comply. The Jolly
case itself was a child support case, and as I stated before,
most of them are domestic in nature. And regardless of
whether or not they want to go to the land and move it, it
really doesn’'t make a difference, they can't. They don't
have the financial ability to move anything, and whether or

not it's reasonable or not, Your Honor, with all due respect




O ©W 00 ~N O O A W N =

N N N N N N a2 a A = 32 = o e e
g AW N =, O © 00N O AW N -

51

to the Court, I submit that under the circumstances of this
case normally complete legal history is and how long this
legal fight has gone on, is it reasonable to ask them to tear
down their own house?

I submit that I've got the ability to chop my
Teft hand off. The question is, is it reasonable that I'm
asked to do that? And so in addition to what Mr. Reels and
Mr. Davis testified to, the most important thing they have
testified to is they have not earned any income. And in this
matter you can't even comply with the order by removing or
demolishing houses for free.

You heard testimony from Mr, Bray. He does
this for a 1iving, demolishes houses and moves houses. The
equipment that they have can't be used to support that
function.

So regardless of what that underlying thought
process is, regardless-- that is not an issue before the
Court. It really is completely irrelevant what they think
they can do. The question is do they have the financial
ability to comply with the order and that is a predominant
guestion throughout all of the cases.

I put McBride in after Jolly just for-- to show
the Court that it's still good law. And if you take a look
at-- actually the Willow case, Your Honor, the third one

behind the tab. Specifically on pages four and pages five of
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that opinion. If you take a Took at four and five of the
opinion, there is some language there that is-- bottom of
page five, paragraph that says-- it's quoting a case,
McMillan, which says this Court made it clear that the
ability to have complied with a prior order is separate and
distinct from the present ability to comply with the
conditions for perjury and contempt, which the statute
requires for a person imprisoned for civil contempt.

And so if it's separate and distinct, which it
must be, from what happened five years ago, what their
condition was, financial condition was five years ago doesn't
have any bearing on their present ability to comply with the
order. So if their underlying thought process is that they
are going to never agree to what happened, doesn't have any
bearing on whether or not they still should be imprisoned for
civil contempt.

The only issue is whether or not they can
comply and it's clear from the testimony that they don't have
income. They have not earned any income and that property
and the structure thereon are not going to be removed by
osmosis.

And in this particular case, Your Honor, you
Took at Judge Jenkins' order, which will be behind my tab
two, in paragraph three, you have to lTook at all of these

facts in totality. And in looking at the facts in totality--
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when I say behind tab three, I think it's Your Honor's order
and Judge Jenkins' order follows that and I'm talking about
paragraph three of Judge Jenkins' order. On page six,
paragraph three. Should either or both defendants fail to
purge contempt by removing structures as directed in this and
previous orders Adams Creek retains the right it may exercise
at any time to remove any and all the structures and
equipment and to seek reimbursement for the expenses for such
removal from the defendant who had failed to remove
structures at issue.

So Adams Creeks controls whether or not Mr.
Davis and Mr. Reels actually stay in prison because Adams
Creek five years ago couldn't decide to spend $50,000 and
clear up all that stuff off the property on which they own.
That is the whole issue, they own the property and refuse to
move. I would agree with Mr. Armstrong's prior arguments on
sanctions that were before the court with other attorneys
standing here before Your Honor and Judge Jenkins that that
issue may be res judicata. I'm not here to argue that.

But the civil contempt, five years of
imprisonment, there is not another case like this in the
nation nowhere. 1I‘ve researched it. I have got case law
from Rhode Island, Oregon, Ohio. Nowhere in there is
somebody that has been to prison for civil contempt for five

years and never committed a crime. Never.
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So what's the criminal penalty the Court has to
inquire? What's the criminal penalty if they were released
and they trespassed on the land? My partner practices
criminal law so I asked him what iis it? A Class Two
misdemeanor punishable by a maximum of 45 days in prison.
That is it. So Tock them up for trespass. Try them for
trespass. They don't have the ability and never will have
the ability to comply with this order. That continued
imprisonment then becomes, as we have made an alternative
argument, now clearly punitive, clearly and unequivocally
punitive. No other way to look at it. They have done ten
times the amount of time they would have done on trespassing
for not tearing down their own structures.

Is it reasonable to ask somebody to do that? I
submit it is not. Do they have the current ability to
comply, that is everything. Current ability to comply. The
only evidence before the Court right now is that neither one
of them have earned any income, didn't have any 401K, savings
accounts. Nothing. Only getting social security. And Mr.
Bray testified-- I tried to add in my head, 46, 47,000 just
to tear it down. Moving it is maybe-- he actually testified,
one, you can't move it, and the other is a question whether
or not you can get a DOT permit. So you need to have 40 or
$50,000 to comply. That is what it would take. Regardless

of what the underlying thought process is, it doesn't make
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any difference. Can they comply-- I mean, can they perform
under the order right now with the current ability, current
financial situation? I submit that they cannot.

Now Your Honor, I have also included, when I
say we researched this issue to the hilt, the U.S. Supreme
Court in Turner-- and I have got another case that is not in
the notebook. Those cases all involve the Sixth Amendment
right to counsel, whether or not counsel should be appointed
for indigent defendants in civil contempt matters. And 1in
the Supreme Court case you talk about the Fourteenth
Amendment, it's always invoked any time somebody's liberty is
in jeopardy. The question is, should they get a Tawyer, not
get a Tawyer. It's all based on the facts and circumstances.
And the reason that I dincluded it is when I =say we have
researched it to the hilt, there is not a case on all fours.

There's one other case that we found but it was
a criminal contempt case in Ohio. And the gentieman had been
accused of fraud. This is a civil contempt case. And the
Court says, you know, at some point in time the punishment
becomes clearly punitive because you have got an obstinate
witness. They have not committed a crime. So once the
coercive effect is no longer or is not in existence then you
have to release them.

So here you have got two ways to release these

gentlemen from prison. Make a determination that the
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coercive effect, they have not given any, offered testimony
every single time on the stand but the coercive of effect
obviously is not working. But the argument that I've made
today on their behalf is that they don't have the ability to
comply with the order as written. They don't have any money.
The equipment is delipidated, water has damaged it. It's
going to cost close to 50 grand to tear it down and they
haven't done anything in five years to get access to the
property. So as long as they wait and elect that remedy
these gentlemen stay in jail regardless of what their thought
processes are, regardless of whether or not they agree with
what happened to them, which I submit is never going to
occur. They're not going to agree. But should they be in
the jail five years?

No where in the nation is it close. This case
is an abomination with respect to how long these defendants
have been incarcerated. So today's argument is pure and
simple. They cannot comply with the order. If they get out
of here and step a foot back on that property there is
recourse. There is a remedy. Call the county Sheriff to
come out there and arrest them and they get charged with
trespassing. 45 days maximum. I submit they can trespass 20
times and will never deserve five years. They have done five
years. It's time to release these gentlemen because they do

not have the ability to comply and it has been proven in
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court that they don't have the money. They don't have the
equipment. They don't have what they need to comply with
Judge Jenkins' 2011 order and after five years, and based on
the Supreme Court precedence, this is clearly punitive. It's
the only other way that I can explain it. Thank you.

THE COURT: Yes, sir?

MR. ARMSTRONG: North Carolina Supreme Court
certainly didn't think so, two days to deny, that is
basically the argument that-- when you have incarceration
after a certain period of time it just sort of evolves into a
matter of subjective analysis to punitive-- took them two
days to say no.

Your Honor, we are a nation of laws, not of men
which means we all in our social pack one with the other
agree we're going to follow the Taw. We have our disputes.
That is why we have courts. We have judges tell us when
we're right or when we're wrong. But ultimately, that is
where it ends. If it wasn't so we wouldn't have had a
president at one point, when disputes finally got settled who
was our president, Bush v, Gore. But when it's over, it's
over. But it's not to these gentlemen. It's never over.

So we're here today essentially where we have
an attorney, the newest attorney in this Titany of attorneys
I've had to deal with who shows up and he first argues civil

contempt, 90 days. The statute, he just reads it wrong, it's
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clearly not that way. And so we have cited that. But then
on top of that the argument, Your Honor, is well, it doesn't
really matter what my clients say. We're going to
superimpose over that some sort of expert who comes here at
the last minute who looks at it and gives him a thumb's
analysis and says, well, I think it's going to be difficult.
We have superimposed the other, the individuals who say
never, won't do it, doesn't matter if can, I simply won't.
The order, by the way, does more than says
remove the structures. It says and he confirms in writing
and agreed to never again go onto the property. They are not
willing to comply. We don't have to guess as to their
thought processes. We heard it once again for the sixth
time, at least they are true to that, same testimony that
they have given before, ultimately give it again. So we can
sit here and wave our arms about a number of things and it is
unusual for it to be five years. But the ultimate bottom
1ine when you get down to we’'re a nation of laws, not of men
versus stubbornness, as the court system cannot simply allow
somebody to wait it out and say if I'm stubborn enough and
I've got the willpower to sit in jail, we may look at that
and say it's stupid, it's unreasonable. But if I do it Tong
enough the judge is going to come along and say, well, okay,
we'll let you out because it's been a long time. It's been a

long time.
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At the outset what I said is it's been a long
time for my client. They paid money for the property, wanted
to develop it. Can't even ride down the road. Talk about
going out on the property, we have extended family up and
down the road. There's no way they can sell it to anybody.
Been paying taxes, been paying the insurance. And they can't
use it. And my client will probably die the owner of this
business before he is able to use this property.

But the bottom 1ine is the process of attitude
adjustment. If we Took down the road and say is there
possibly some way for this matter to ever resolve, what is a
given to that is that whomever is on Licurtis Reels and
Melvin Davis's side, the extended family, they all have to
Took at this and say yeah, we don't own it, Adams Creek
Associates owns it. Let's be neighbors. But that hasn't
happened for decades.

And our view of going through the root of the
civil contempt is just because what Mr. Hairston said. He
said he talked to his partner, he said well, we have criminal
trespass, Class Two misdemeanor. My clients have been there
and done that. He's been in and out before any of this ever
happened. There was criminal trespass and he'd come in,
serve a few days and he was out. Made no difference at all.
Was not an effective way to resolve the property and it

wouldn't be in the future. They still have the keys in their
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pockets. They still have time to put this to rest to have
peace among the people who 1ive next to each other. Those
situations are never good. So we're still waiting and we
hope that that will happen. But the law isn't such that
there is a clock that when the bell strikes a certain number
time is up, everything goes to the intention, their
unwillingness to comply, which is patently evident from their
testimony.

THE COURT: Mr. Hairston, assuming that the
Court would find that they don't have the present ability to
remove those structures, Judge Jenkins' order says also that
they confirm in writing their agreement to never again go
onto the property. I have heard both of them say, I'm going
back on the property.

MR. HAIRSTON: However,.I think they said
they're still going by the belief they own it. But I can
answer that question legally, Turn to the statute and that
is where the argument comes on in 5A-21-3. Now what 1is not
in front of the Court is that the Court must make specific
findings of fact on their ability to comply with that order,
and I think that is pursuant to 5A of 23, which I didn't
submit to the Court but I'm pretty positive that is the case.

And so the question is, and the analysis by
this Court, and this is why part of this motion is pursuant

to Rule 11. This would be a case where the Court would have
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to make a determination, you know, regardless of the evidence
on ability to comply, whether or not it's reasonable for them
to comply under the circumstances and if you take a look at--
or able to take reasonable measures that would enable a
person to comply with the order. Well, is it reasonable to
get them to sign a document saying I'm never going to go back
out there again when they have testified that they think the
property is theirs? The question is, is it reasonable?

THE COURT: 1Is it reasonable for them to thumb
their nose at several courts of this land? The trial courts,
the Federal and state courts have looked at it and said,
gentlemen, you don't own it.

MR. HAIRSTON: With all due respect, Your
Honor, what the appellate courts and the state courts have
looked at is the continued Tand dispute. The issues that
were raised today, issues that were raised, I brought those
appellate opinions. I have researched them. Those issues
are separate and distinct from what is brought before the
court today. This argument has never been made. The only
reason sanctions were granted is because of the continued
argument about the ownership and the efficacy of the land.
That is not the argument before the Court today. Before the
Court today is regardless you can have defendants, you have
got people that refuse to testify in front of a Grand Jury.

There's some debate as to-- I've got the U.S. Supreme Court
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case and I didn’'t put it as part of my materials but--
refused to testify against a court order. Court finally had
to make a determination that the coercive effect-- they have
not committed a crime, not one crime. But the coercive once
it diminishes even with defendants 1ike they are, they have--
they have refused to acknowledge what has happened legally.
But despite that, they're still here on c¢ivil contempt. They
have not committed a crime. So there is case Jaw-- may I
hand this up?

THE COURT: Yes, sir.

MR. HAIRSTON: Supreme Court case. You have
these cases come up all the time where even in the
predominant domestic area, child support, things of that
nature where somebody is dug in and entrenched themselves,
you know, courts have routinely said, and I have put some of
these cases in back of the tab, even when you have
contentious defendant it doesn’'t change the analysis, It may
be a given, what Your Honor said. They are still in
contempt. Still reviewed and it's inherent in the statute,
It's always reviewed based on the inherent present
conditions. This testimony has never been elicited, never
been proffered to the Court, Even in conjunction with a
continued fight about the land, which they're not doing
today, I'm acknowledging as their counsel that that fight is

not before the Court. Whether or not they agreed with the
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prior court orders or not, can they be held when they don't
have the ability to comply with the order. And they don't
have the ability to comply and it's not reasonable.

Like I said earlier, Your Honor, I can chop my
hand off but I have got to have the ability to do that, take
a hatchet and whack it right off. Am I going to do it? Is
it reasonable for me to do that? Is it reasonable for
property that these gentlemen have 1lived on for all of their
lives to just go and tear it down? No. Can they? They
can't even do that now, that is the new testimony. They
don't have the equipment. Equipment is delipidated, salt
water has damaged it. So even if they could make a decision
yeah, we can do this, they can't. And they can't afford it.

Those are the two predominant issues before the
Court and I ask that you release them today.

THE COURT: A1l right. Let me study your
writings and the submission of counsel for the plaintiffs and
I will announce the decision by e-mail and you will both get
it at the same time.

Anything further?

MR. ARMSTRONG: I was going to say on the issue
of inability to comply, we have a courtroom full of people.
There's been zero evidence of any effort made from anybody to
try to solicit help to get something done. I mean, there

just has been no evidence of-- since the day of incarceration
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and incarceration through today that they have made any
efforts through any third party at all, family or otherwise.
THE COURT: A1l right. Thank you for coming.
MR. ARMSTRONG: Thank you, judge.
(End of hearing.)
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24,  Inthehr conthmong use of the proparty end the defindarts® atractices fharven, end
iy yoFuen] fo vemovy their structures end cease their Gospass on the propenty, the defendungs
upe willEully violesed the 2004 Order.

25,  Withoot Adsms Cyeel’s conseat, COBC extended sorvie: 40 8 3aetor st fhe oo
Tloaw lozaded veat to & dock on the properly (#5).

2%, CCEC ims pontivued o deiver elootrival servies. o fis seter sioce the 2004
| 9, All oo (4) of thess et ehoericel Berviees a2 o the propaty,

28. w&mmmmwmmmmmmw CCBD
1o disvontinne these unsuthorivad electric servises.



o

20, Two wshsformess vervice gl dour (4) of ‘these wmers on The propery. ond a
oopfignretion of poles wnd wires thar sxceend from CCEC yoain ]ﬁsuiwm:doﬁﬂnmrpw_

.30, CLBC o remove bll of the meters, transfonoers, poles, and wires withom
afvecting sleowica) servise 1 gy othey COEC snsyomery,

31  CCEC fhrough in represenmtive wha 1astified. & the hearing confimmed tht g
directive ™ maove g1l fonr (4) n:fﬂ:sunmﬂanﬁudmmm,mﬁmmmv&mn.mdpww

be ponupleted wifhoot wny usintended adverse conosquences 10 others.

32, The 2004 Ordex sesoving in forse. No say of s 2004 Ortler exiats. No sppellete
court has oviamumed fhe 2004 Ouder.

. mm&ﬂmrmdtﬁmmnmhmdmwlmm_m.
rernave 4l of their strustures and equipment from the property, md.say bif e peoperty fn fie
Jutome, '

. 34, This porpes mey still be served sompelling the Davis® md Resls’ tomplisuca
wifh the 2004 Ordex. .

35, Davis' md Reels” novoomplisnce with the 2004 Orfia by thesr sortimed nge’ of
fhedr stroctorie on the property (and fafluze to removp fham) over thipasi six 2nd b half years hos
been willfil,

36. " Reals is sble to comply with the 2004 Order ar take ressonable messures thy
worald ensble im to eomply with the 2004 D:ﬂabye&&amving]ﬁshnmnnﬂufﬂ:emm,
or demolishing itand removing the dehris. '

37.  Onos Recls has removed his house (#1) completely from the property, and has
mimdhhwﬂﬁngwwfmvumﬁm&wwﬁnm,mwhﬂm

38, " Dvis i5 able to comply with the 2004 Drfor ar take ressmabfe messures finy
would exsble him to comply with the 2004 Order by ittar movine Ms structorrs {Chib 42,

Houte #3, Bbom 314, and brrier o acosss rond) end 1) iraflers and equipment off of the Agums
Croal; propeniy, or demolishmy, 1t end remaving the debrs, ;

+ 35, Onoe Davis has removed bs stroctres (Chib #2, House §5, Shop #4, and fhe
burzier o fhe neoess toad 2 Fbowa on. Bulibit 8-1 through B-5) mod all tafles snd equipment
mmmmm.mmwmwmwmmﬂmm
treepesshog on the propary, Davis will biow: proged his oivil sontempt,

40, Atmmduﬁmﬁmmsmm.m&mnmmhw
S. Helght moved fhe Court to withdrsw from firtuce representation of, defiauants Duvis and Ragls
I thiy case. Defindants eonsented, Counsa! for Adsms Creek did not oppoes the motioy,



Bessd upon these fmdings of Tuct, the Cour: males the folloaving:.,
Conchagions of Law

1- The 2004 Drduimpusasc!mabﬁpﬂamankmlsmdmﬁn‘mmmsing .
on the propany wud i yemove their sunemres and equipment from the property.

2. Reels and Davis both ymdersiood these obligaions and both had the sbifiry o
pornply with them,

3. Both Reeds and Davis bave for six and 5 helf yeass willivlly violated the 2004
Order. 3

4. Rsed pon his refussd to remove his honse (#1) and bix sarinoed living in that
house ma fhe propery, Lisurfis Reals is in- sivil contempt of the 2004 Orfler pursnant 1o G.5.
§5A-21{B).

5. Lionii Reeds mey prae his civil contenpt qpon & showing fhat he has rerovad
his hemae (#1) completely from the Adams Creek property, and hus sonfirmed bis agresiment to
never thereafiex go nudo the property,

6. Based om his refiwal 16 remove the Club (#2), his Hodss (#3), the Shop (4) and
his huavy equipment ¢nd trefler and his continued nes of fhose on the Adame Cresk proparty, and
his conswuction of the barsier asvogs the scosss rond futo fhe property, Molvin Devis s in cvil
pontenpt of the 2004 Order puranent to G.8. §5A-21=).

7. Mudvin Davis mey puorge his tivil contempt upon 4 thowing that he has removed
fian Club (43), his moinished Hiovse (43), the Shop (#4) ndl the burrler norogs he access mth
pompletely from the Adsms Cresk properiy, and has confinacd his aaregment to never thereafer
go omio the property,

B,  Breed upon the willful, contimon, 2d vnlimited ose Ruels and Davis had made
of thelr strootures on the propesty over the past six md 4 half ysars, the sanction most
sypropriatedto foroe (he defindents” covopliance with the 2004 Order is imprisonment until canh
purges Lis contempt,

9, mmmwmmammwmmmm,mm
mﬂmmmmwwwmmmymmﬁmmm
without gpecific mfhoriation by the owner of the propurty (Adems Cresk or sy subsequent
ownss of e property). .

10. 7% parties should bear their own costs and foax,
11,  Lamy S Height should be permitied o withdrew ag counsel Re defendents,



“Whzefore, beses oo the fnfings of facs and sonslusions of law, the Cout ORDERS
thaz

1. Licurtis Reels shali be imprisoned and remain in fhe eustody ol the Carters
County Deteorion Center wnti] be purges his comtemypt by presonting evidenas: 1 the Cours theg
bis house (#1) has beea remnved completely from the property, and he somfinms in writing his
agreament M pever apEin go e the property,

_ 2, Mslvin Davis ghall be- imprisoned and reronin in the custody of the Carrarst
County Defention Cepter 1mtl) b2 purges his somtemgn by pressating evidence to fhe Coun that
s Club #2, Honse #3, Shop #4, mnd the barrier tn the aocess 1osd (as show on Exhibi §-1
through £-5) wd all frsilers end equipment bave been namoved compldely fom the property,
und he confivms in vriting his sgreement to never agein go onto the property. - .

3,  Should eiiher or both of the defendants fuil to purge conteryt by removing the
stractrres, hatvier, sod eqoipmant ae directed in fhis and provious Orders; Adums Cresk retsing
the dght if Ry exercise ed sny time 1o remove guy or Al af thestevotur-s yod squipment engd o
ek moimbunemesd for e expense of mish ramoval from the defandort who feilsd to remove
the atructure ot lsme,

4, Cuteret-Craven Eleetrie Coopicative, shall remove al} elestdos] serviee o fhe
Adems Creel propeuty. This includes all wires, poles, tsmoformers, avd metsrs, CCEC shall
provide mavice w this propecty in the futore basod only om the request of the pwaer of the
propenty.

5.  Defindunts Reels and Daviz shall nos directly or indivestly, cmse or pearmit, the
exiension of electiical service omo any portion of the property from sy outside meter located
off of the Adane Cysek property, |

6. ' Inmy ifotore anforcement of s 2004 Ordec, the 2006 Orday, or this Order, fhe
Carmset Covnty Shegiff (“the Shoriff™) shell excxcise bis diroretion ip & mamer of rum
the defindants or other traspassers Srom the property, The Cowt directs that the Shedi(T upon
reasonsble nofice provide mmﬁybr%&ﬂwmmnmmmmmmpm_
Howevsr, the Count declines 1o otherwise dircot the Shertd to take any specifir: action other than
e reasonshlc: eans under all of the thep existing drowinstanpir, with die considuration of the
sodisty of all deputies s el) othexs, to enfores all Ordesa.

7. ' Beadoling fsvuzs conotmiug dissovery ot the tdal of the remsining issup of
Ammuges is not properly before thix Court, and shall be haudled aocarding to astomary Jooa)
rides end pricedires. . : .

8.  ‘Thepmties shall boar their own costs, copemsss wd faes,
5. ‘The Comt reteins Jurisdiction over fhe metters penbesced by this ‘Ordix,

specifically-inaluding fhe process whereby definduants Rocle sad Davis may prove either or both
tave pucged their contampt. If the Cowrl receives & filed stipnlation by Adems Cresk o s

LR



_10_

counsel concerning tthar or beth of the defimdents' conpliomee with this Ordar. the Cowy wvil) . ;
ar=s A fmoetiste end sppropriate Order ending the tmpriscment of the dxfendent(s) who has
(beee) vamplicd. Without » stipulétion Bled by Admms Creek that scxfimag complisoce, tha

Coun will oAty sy showing that eithor or both of the dufundunts mey oiberwizs hereafior =
file and pppropriatly potics for hearing. 3

10.  Layy 5, Height is sllowsd 10 wifatireor as comnrzd for defbndents, An ORDER
TO WITHDRAW hes bom cxeomisd tomemponmecwidy with this ORDER: OF CIVIL

s GONTEMPT, Effictive Maredy 17, 2011 vwhien fhe: Couit slliwed the el oo G w55 -
-mnmaﬁnmchﬁmd'ﬁwnﬁdh:ah& Unless mod nofll oo ooumssl enters sm
appesranos, both defeadsnts se jrooseding pro s and servine oo then may be mauds npon their

This ORDER OF CIVIL CONTEMPT i sigoad the 25 day of Miawh 2011 b i
effactive as of the date snd tine the motinn war ellowed in open comrt by the Dndersipned of the
conchosion of the ¢ivil sontegupt hesting oo Mirch 17, 2011, .

Tk wt Tal_
The Homorshie Jack W, Jowking
Bupaior Court Jadge Presiding
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NORTH CARCLINA IN THE GEWERAL COURT OF JUSTICR
" SUPERIOR COURT DIVISION
G2CVE 1270

Vluintiff,

.

Defend o,

)

)

)

)

MBY.VIN DAVIE and LYCURTTS REELS, )
)

)

)

)

NOW COMRS Deibnd:nts Mitvia Davis aud LiCurtis Reals, and heveby inoves this
hoanrehle ovect parut to N.C.G.S. §5A-21 at s2¢., fo eutor an Ovder purping clvil ocontomp
end fumediniely rekare Defrmdents froms the mrtody of the'Carteret Couniy Defetion Cute,
Y support of this Motion, the Dafmdunts show mta thc oourt the foflowing:

i. M%WW&MWW!@WMMMym

inludiog sppdlinte revicw, osteadbly ovar a propucty diapuds. Thia Motion will only sddress thy
selicat history relictive to the fsms of civil contszpt.!

2. On Septeenber 15, 2004, the Hon. Begjrmin G, Alfbed filed ki Order to Gy mattar

sub fielios, and the same ix bereinafiar refirved to e “tve 2004 Onder™,

—

1 Defeninis coxmme b cognizant of the K.C. Court of Appsai nifings In Adoms Creek Azsaciates v. Dosls, 745
8.E.2d 1 (2003) and Adoms Oreck v, Davis, 653 5.E.2d 677 [2007). The fsus of thils raotion bs salely limited to
Mhmﬂﬂqﬁmvmumwwaﬂmm.mmmm

not advirss any lvuss relotive to the property dispute which pracipltsted the sme, e snd ocert for
infarmation®l plrpoéas,

1



3. The 2004 Ondir taquined, nter alia. that Defesdmts remove all thedy structures and
equipment from the suject property ynd thereafter cuae froen tregpasing on the property.
4. Defendanty, while mnﬁma.dylﬂzﬂﬁngﬁﬂmmywwdﬁuﬁmyofm

Conrt*s prior rulings in the maki roganding thal owntmmbip of the prupesty, fidled avdior
Mhmwmmmﬁmﬁui&kﬁMHWh&
2004 Opdez.

5. mm:mzw&.rﬂpﬁmmmw(&mmw
Defendants ia aivil contempt for violetion of thy 2004 Order.

6. The Defend mtv contimond to uen (e stractuns md equipment on tgey
subjoet gropacty enbrequent to the 2004 and the 2006 Ordars.

7. Oustmhﬂ.?MLWHon.J&ckIeuhimmﬁPMmﬂm-ﬂ.
snforceneat of the peior ondecs of the court, and for civil contenpt parmen: o RC.G S, E3A-21.

8. mmmﬁ,%ll,wmmdnm@mw.pﬁm

Disfendants, imprisoning them in the Castenet Comuty Detontion Coater vnill fay porgs
mmdmdmmmﬁ:&gbyﬂmﬂuwﬁmﬁnﬂtrhnmwm

‘chub, chop, sttuctares, brier and expipmens from the subjoot property. (heceiaafior “fie 2011

Q™)
9. MﬁMIMWﬁﬁuﬂym&m

“Should dﬁmmhﬁldmmwhmw
by samaving the sbuctures, brerles, sl oqadpmont 18 dirosted
hmmmmmmmﬁmﬂmnm



- 13 -

eErules ot sy tinso to raxove suy of all of §6 struciures apd
aquipent and to pscdk rebmbusenacnt for fhe cxpense of such remgen
fram the defademt who felled to romove fhe stracture of issue, ™

10. That wpen infoirustion mwmmwmmwmmmm
the stractares and equipment frem the progserty end pock rembunicnasit of its expoases as it is
cutitlcd to undec the 2011 Ordex, o3 of this dute, 2ad has fiuther fidled axnd/or refused to do the
eameo the mors fhen fer (4) yours ainee the dxte of tho Onder.

ll.wmdmh_mbcmhnmm&nﬁewomﬂﬂmﬂmcmmm

alvil contenipt hearing vons bedre the court on Munch 17, i1,

12, mmuvabmh@mwmruﬂmemhmﬁﬁmﬂ)m
and wewea (7) months,

13. That North Criolin®s civil contarpt statuts Is codificd in N.C.G.8. § 54- 21 (Y AN
and states in pectinent pert:

{05 period of mprisecancnt for & pesson fomd in chvi)
contenpt it wot evessd SO daye for the rowiz ool o
Qlyebedines or reftmal fo conply with an erfer of e
couit. A parvon vibo hes not parged ixbknsalf o kergalf of
the contenipt witiin v period of topriscamnt inposed
by the conrt voder this sobwoction seay be retamupisn?

Jou nne or weare guocensive perlods of mprivesmoess, esch
8ot 89 rxxosd $G deys. However, tha tetal perind of
Supvizsanaral far tos wame sot of divebediencs or rfissal
0 comply wish dhe ervier of the ceurt akell Bot exoes!

12 )ecnthr, inciuding beth the baitial peried of imprissame
imyroscd sander tisde pectbon i sy addiink! pardos) 1f
brpelsonvng bxposes snder iy subsectias, Boforo (he
00Rrt may rocomunit & pesyon to asy widitions! peclod of
imyprisoment vader this scheootion, the oot Med? conduct
& hearing de novo, Tho court sms exter & finding for or
ugningt the allegod contextnor on excl of fhe eloments of
G.5. SA-21(a), ind must find st ol) of elemsais of (1.8, 54-21(y)
continne ta exist bufioss the pareon can be recommitted. For
parpeses of this mbsoction, & pesson's falbire or nofacnd 4o
parge bimself o herself of comtenpt dhnll not be deaned ¢

3



Pepeinte & edditionsl not of dirobedionns, Ealhure, or refisgl
to mplywithmmﬁnofmam‘ﬂhnwuﬁu)

14. Upan informtion wnd buliof, the Defodints imprisoument fa civil contemnpe hag
never been revised by thic oourt &t is required by N.C.G.8., 3 5A- 21 (b)(2) vt ot show,

15. The Difendants filed & “Modon 4 Purge Defindants of Civil Contompt™ on
Dacomber 21, 2011, nine (3) wonthe 1fve Ghelr indtial rpeiconmmaat.

16, Upan informution axsd balief, prior to the kotion to Prmgs Biled by 56 Deferidants, the

mmnmnammdmmmmummmums. §3A-
21 (bX2}, siter 90 days, or on or crvand Juas 17, 2011,

17.1EDWMMWMWMWMMMWMmRuh

62 of the N.C. Rules: of Civil Procedure, ‘The mation wes heand on My 29, 2012 bedbro the
Hon. Bocgumin G. Alferd, The sanie wes deniod by Iodge Alford on hune 12,2012

18. Upmmmdionmdbdbﬁmh&wwmndemm by the
Bupzxior Court of Carteret Covnty pongueat to N.C.G.S. §8SA-21.

19. Purapz to N.C.G.5. §54-21(k)(2), the Defendmts contimuons sod extensive
Eprisornzent coudrovance the law, lngiglasive intent, axd poblic policy of ths Stet of Nexty

m@,uwmmﬂpmmmmmmommmmwm
1@MMMmMMMﬁMahmh&mmMMM
non-complianos,
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CERTIFICAYE OF SERVICE
Thersby ety that today I canred Defondant’ Iviotian i flse Crus t be sorved on
PledntifT vin Fiest Class Matl, porizge prepsid and sddressed oo

;Emm Je.
Armairany Law P,
RO, Bux 27 -
Beaithiiald, Noxtk Caveling 27877
(919) 934-1578

This fho 17 dzy of Novesnber, 2015

919-838-5295 (Telenione
888-510-1160 gmt‘mih))
Atiornyy for Defendangs
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NORTH CAROLINA - < IN'THE GENERAL COURT OF JUSTICE
SUPERICH. COURT DIVISION
AD.MMAMIATE%“': AR
A North Cavlins I_iitod Pastaarbif s’
Biliy Dean Esovmn, Gearial Prrtnéz, k. A\ "}
Fladntify] ) .
\Z )
| } MOTIONIN THE CAUSE
MELVIN DAVIS and LICURTIE REBLS, ;
Defendents. g
)

NOW COMES Defeaxdzats Matvin Dsvia aod LiCurtis Recl, mnd herey moves this
hoaorabls const prssuant s N.C.G.S. §5A-21 of sey., andlor Rale 11 of fhe Nortls Casolins e
dﬂvﬂmmeMcm&derhnmﬂwtdouﬁngmewﬁmmmﬂw

Carierct Connty Datetion Center fur civil contempe. En wippost of this Motion, the Defodns
sisow tat the vouri the following:

L. That thin matter hee # Jomg easd oamplec legal history doting back oy yeor,

mﬁmw&mmmmumm Thais Motion ealy eddeeases the
seient hiwtary reltive to the issas of eivil cowiempt.!

2. Ca Saptember 15, 2004, umwemmwmhmm-

'Dmmmmamzmmﬁnu&amofmmhm-matnmmg n.5
sszuzamm)mmmnwwmm&Mnmmwm )
{Advmz Crek §). The purpsse ﬁmm&wmmnmwmmdhm,,w

i
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sub fudics, wd the same i hiarvinattar tefired 1o s “ths 2004 Crdee”,

3. 'The 2604 Quder roquired, inser o, wnm-nnmwm..g
wmmmmmmmemmumm,

4 Mm«.mthm&mmlywwnaﬁsmwmdme&!wofm

Court’s prior nelings h&mwgwm of the peopecty, filled anc/or
rufived o remove thedr straoctues Mqﬁmﬁmﬁntﬁoﬂmumwh
2004 Oxdler,

5. anumw.ms.ﬂu!h-mwmwn%mm
Order) bolding Defundarts in civil contempt for violstion of the 2004 Cyder.

6. mmmnﬁmm&eMdem&cmqum
subsequent to the 2004 vad the 200§ Ordess.

7. OnMarch 17, 2011, fhe Hon. Joak Jenkina besud PleiofifF's motion seeklyg

mwwmmw&ammmmmwms. §54-21., ang
for Rule 11 eanctions sgeinet fhe Defipdnte,

s MMMB,QOII,IWMMmWMMWm

mmmmmwwmmwmm
mmmwwmmuw%mwm

mmmbmmﬂjmmmnﬁum.mmm
Ordzz™)
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lﬁ.mmsﬂchhﬁ‘mwmaﬁrﬁw@mofw
mmmwmmmummmmnm
17.mmmmmam'mm Mﬂi&ybmﬂywl&ﬂn

w:w.mmmmmmmmhmmmm
mﬁwwmwmaMMth‘wm

mhmmmuﬂdmo{ﬁo&ﬁnﬁm&wmmm@m&mwm
Fourtecnth Ameadment to the United Bteies Ceastitntion,

12. Upou infxmetion mdhﬁd;ﬁzmwhmamimmhﬁemm&mjﬂie

epprozimesely Stuty Dollars (860.00) por dsy,
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Cout m&&mmmmmmhh
i . humwmmhmm
of the
mm%%mﬂmmﬁmmhm

Respectfially submittod thiz the 4% day of May, 2016

(582) 510-1160 Frowhmdly -
Bail; aarrton(cathnedz

& 0O

Auariey for Defesdenty
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CERTIFICATE OF SXRVICE

1 headby owtify thet today 1 mmnaﬁﬁnm'mmhm(hmbbnmﬁm
wwmmm,wmﬁmmsﬁw

L. Lassr Armstrong Jr.

The Armsivong Law Plon, P.A,
PO. Bax 37
SndhGeld, Novth Cavalina 27577
P19) 934-1574

This the 4th day o«f My, 2016.

Artgregy for Defendants
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James Hulrston
L 43

S— S —————— B e T ey
From Banjemin Alford <judyjeelford@)yahoo.com>
Sent Wednesday, May 18, 2016 11:25 AM
Tee Lamar Armstrong; Jares Hairston
O Lantz B Gray; Lynn Holton
Subject: Adams Craek Assoclates v. Davis and Resls  Cartere? File: 01-Cvs-1270

Defendants’ Motlon In the Cause is denled.

This court does nol reach the issue of whether the defendants heve the abifity to comply with: that
portion of Judge Jenking' Order Of Civil Contetiipt requiring the removal of ce:izin structures fiom the
subject property. This Is beceuss there ls no evidenca whatsoaver thal either Gafenden; has
confirmed in viriting his agreement to never again go onto the property. In fact, all the evidence about
whethey tha defendants weuld comply, even If they had the abfitty fo do eo, Is that they would

not. The evidence further shows uncontrovetied that nelther defendant has any intention of
confirming In writing that he will never again ga upon the propanty.

The daferdants’ comtumaclous positiati reganding the ownershlp of the pro In quest
rebuke of the ula of law In this country. ' proporty In question is &

RBenjamin G. Alford

Senior Regldent Superior Court Judge
3B Judicial District

310 Byozd Stroet

New 8arn, Morth Carolina 28660
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NORTH CAROLINA GENERAL COURT OF JUSTICE

SUFERIOR COURT DIVISION
CARTERET COUNTY FLENO. 020CVE 1270
Adems Crook Assodlles )
Plaintif %
V. )
Mehin Davis & Licurtis Reels )
Defendante )

Daferciante' 12 Novembar 2015 end 4 May 2018 Moilcas In the Causs
(cofleciively referancad se "Moliont") came on for heering and were heard bafors
the Honorable Benjarmin G. Alford, Sentor Resident Supetior Court Judge
Frasiding (tha Cowrt), on 16 May 2018. James E. Hairston, Jr. wes present in
representation of defendants. L. Lemar Armetrong, Jr. was present in
repraseniafion of pleintiff,

Alftar hearing testinony end argumant of counse!, e Court took the
Motione under advisament. After considering the Motions, il testimeny end

arqument, end 6l meterfals submitied by counsel, the Court makss the following:
Eindinge of Fact

1.  Dafendants through counse! fled a “Mation in the Cause® on or soon
aftei 12 Novamber 2018 (the Novamber Motion) end noliced it for hearing on 7
Decambar 2015.

2. At the request of defsnderds' counsel, the Novembar Motion was
removed froin tha 7 December 2016 calendar and wess 18Rt open for counsel to
calendar i a 'ater dete. -

3. Defondants did not e any withdrawal of the November Motion itself,
The Novemnber Motion remained , and was ponding st the tims of the
heaiing of thts metter bsfore the Caist.

4. - The November Molion contended that N.C. Geiv. Stat. §5A-21(b)2)
applled and recuirod that defendants heve hearings aftar no more than 80 daye
of incerceration.
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6. The November Motion made no allegation that defandents hag
purged thelr contempt by complying with the March 2011 Conternpt Onder,

8.  Ths Novamber iotion did not allege that defendants wantad o
oomply.

7.  Ths Novamber Mation did not ellsge that defendants could not
compiy based on their finrnsial condition or other factors,

8.  The November Motiun did allege thet dafendants had besn
wrongfully incercerated for four yaars end ssven monthe, that they had some
heeith lssuss, end thet cuntinued incarcecation wae expansive for Cartorat
County, which the Coui{ finde was equivalent to atating that hoarng the
Nowvemher Motion liwveolved a matier of wrgeney to defendents.

€. Dasplta tho suggested urgency svident In the Novambar Motion,
defendants end thelr coumsel did not calendar the Novamber Mntion for hearling
aftar the 7 Deceimbss 2016 calsndar fror which it wes continued at thalr requieet.

10.  8lx monihs eftsr filng tho Novamber Mofion, on or econ efts: 4 May

2018, defandants through thelr counsel tiled enother Motion in the Causs (iiay
idotion). ' )

11. The May Motion was filad pursuant jo N.C, Gan. Sint. §54-21 and
Rife 11.

12. Lke the Novembar Mction, the May Motion dosz not condend that
defendanis had purged thal contampt or that they veanted to purge thelr
confempt.

13. However, unllke the November Niotion, the Meay Mation doen st
forth aliagationa about defendants’ financial condition and alleged nshility to pey
o movs siruciuras from plainidiffe land.

14, Tha Mey Motion dnmnniulagammmefmdammmmm
with the provision in the Conbamist Order that “he confirms In wiitirg 1o never
again go upon the property” or that he woulkd comply with such requiremen,

8. Al the haaring of the Motions, dafendants’ comssl sisind twiea in

open cort thel he hed not et with the dufendants the night before although he
had tred fo do so.
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16. Defendants’ counsel called both defendents to the stand to testify

abaud thelr lsck of incoine since thoy have been In Jall, the haavy equipmestt and
tta condiion, and their health but aeked no questions aboui the defendanty’
wiilingnees (0 "naver egaln go upon the proparty™.

7. On croes sxarination, both defendants confirmed they hac testifisd
under oath at kast five times i the past decades of Bigation (in court and in
deposition).

18. Both defendanis confirmed mmmmmwmwuum

mmumtnmmmommwmmﬂucmmom.n
was they wouldn't coraply.

12, Both dofertants agein confinned that thay would rol stay off tha
property and hikedeciad their conlinued commitment to #heir ownershlp of the
properly desplis e decades of lugel rilings to the conlrary,

20.  Both deferdants festiiied thet they did not care how meny judges
told them io sty off the propeity, they would not do so.

29. Both defendents Gotified thet if they had the monay to remove
structures as requirsd by the Contarnpt Ordar, they would not do so.

22. Other evidencoe was prezantsd on othar factus| Issues concarniing
tho defendanis’ financial condition, i heavy pmont silli oaned by Malvin

Davig and its condition, the sxpenzs of miovng 1@ structures off of the proparty,
the defendants’ heski, end other lsauss, i

23. The Couwrl makes no findings as to these matiers bacause
defendants’ failure (o sign the necessary writien document bledging to not agein
wumnﬂwpm.mdﬁekmmdlnﬂmwhmmmmwwma
Indead go back on the proparly, Is disposiive on the controling lssue as io
whather defandanie hammrgedormwmwﬂngtopurﬁoﬂﬂmﬁmpt

Based upon these findinge of fact, fhe Court reaches the following
Conclusiong of Low

1. N.C.Gan. Sist §6A-21(b)(2) does not apphy to tiis case becauss

W.C. Gen, Giat. §5/-21(b) provides: Noiwithstanding subsection (b2} of this
soction, If & persor; la found In ciil contempt for (. . . . child suppart) or failure fo

W%am&w&rbp«ﬁmmaﬁﬁddmmmmmmw
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& monolary Judgment, the person may be Imprisoned as long as the oivil
contempt continues withoud further hearing.”

2. Tha Cortempt Ordar n thie case does not tequire fhe peyment of a
monstary judoment,

8.  The Novembar 2016 tAotion In the Caure iacks justiclable issues of
law becatas i relies on & stafuis that on its face doos not apply.

4.  Tho May Motlon reasserts M.C. Gen, Stut. §5A-21 and Rule 11 of
tha [orth Caroling Rules of Chil Procedive as the authority upon which the
kiotion s based.

- 8. Bothaof theaa hesea for the May Motion lack isticiable Reuas of lays
because nalthes apply to this case.

6. The Nay lolion [s sssentially & motion for the Court & find that
contempt should be purged bavad on defendants’ elleped financial inability in
comply end thut continuad incercaration Is punitive rather then courcive,

7.  Because the May Mation clies fo and rellos upon inspplicabic law ag
the baria for the motion, and dias nat allege that defendanis either wanted to
comply or thet they wese willing to comply with all the fsrms of the Comtsmpt
Order to attast in writing thay will never again go upon the propeity, the May
fholion lacks justiclabls issties of lew and foct.

8.  Dsfendents’ m":nymmummmmm refusal to
recognize plalmill es wwner of the picperty and the anis’ obligation tn
naver egain go upon the praperdy, which nagated the whole premize of whic e
motion to purge must be based,

8.  Dosplie over fire years of incarceration. defendants’ refusal 10 abide
by the Canternpt Order: end aceapt the many olivar orders by which the lagal
sysiem has repaatedly confimed the plaintiff's cwnarship of the property wae
manifest and unchanged.

10. Continustion of defendants' incarcarztion undsr the Contempt Order
is not punliive, boceuso I has haan for fiva years and romeins & mutior that is
within the power of defendants fo resolve and thereby purge thelr contempt — if
they were willing b do sn.

11. Both defendaris’ willful refusal to comply with the Contempt Ordar
now In axcess of five years cannot, based on the length of ime they have
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willingly endured Uigir incarcacation [n onder to riot eomply, be allowed to prevell
over the wruls of law thay refuse to acimowladge.

12, Daferidais’ Motiois in the Ceusa (November Mofien and May
Motlon) ere bagsd on the frivolous pasition that i doss not matier whether
defendanis want to comply with the equally important obligation to remaln off ths
land; rather, it maiters only that defendarts hevo insufficisnt funds to complete
tha job of ramoving stiuctures — the very tasks thay testified they would not do
evan if thay had the financial resourcss,

13. Under these dmmnm.bnwdenﬂ\ummw
before thie Court, the Court doas not reaph the lssua of finandlal rescuwrces or
ebllity to comply with obligatione under the Contempt Onder that both defendants
have orice egaln seld they will never do.

14, Defendents hxva falied th prove they have purgad thekr conisinpt.

15. Defendents have falled to prove that thelr Incarcaration le punitive or
otharwiae Is Improper.

Vihersfoce, batsd on these findings of fact and conclusions of law, the
Court exders thet the botlon In the Causs (including both the Novamber Mation
and the May Motion) are DENIED.

The Honorabls Benjamin G. Alford
Eenicr Resldent Suparior Court Judges Prasiding
3B Judicia! District

Thisthe . day of Juna 2018, nune pro iune May 18, 2018,
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RORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

e SUPERIOR COURT DIVISION
CARTERET COUNTY Rl 02CVS 1270

ADAMS CREEK ASSOCIATI®Y SL 1) . 39
A North Carline Limited Partuexihip with
Billy Dean Brown, Generel Party /

MELVIN DAVIS and LICURTIS RERLS,

\2
)
)
)}
)
; HUTICE OF APPEAL
)
Defendonte. )
)
)

TO THE GONOR 4BILE COURT OF APFRALS OF NORTH CAROLINA:

Defondants Mclvin Davis and LiCurtis Reels hereby gives otice of appeal to the North
Carolina Court of Appesls from the order denying their releass from custody for civil contempt,
The matter was heard befors the Superior Coust of Cartezet County on May 16, 2016 by the Hom,
Beajamin G. Alford, Seaior Resident Sunavior Court Judge presiding, ard entered on Jone 13,

2016. The Defendants were not served with the Ordex pursuant to Rule 58 of the North Caroling
Rules of Civil Pinondure.

This the 7% day of July, 2016.

434 Feyuttevitle Street, Suite 2350
Releigh, North Caraling 27601
919-838-5295 (Telephonc)
919-838-5295 (Facsimile)
R-mail: jhaitow@hibnelavr.com
Attorney for Defendants
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I hereby certify that todey I caused Defendznts Notize of Appesl to be scrved on Plaintif

L. Lamar Armstrong, Jr.
The Arxmetrong Law Kirm
F.C. Box 2%

Smitificld, North Ciroling 27577

This the 7® day of July, 2016,

vin First Class Mail, posiage propaid and eddrezssd to:

N, BarNo.: 19687

434 Fuyettoville Strecs, Suite 2350
Raleigh, North Cerolina 27601
919-838-5295 (Telephonc)

888-510-1160 (Pacsimile
Email: jhair
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STATEMENT OF TRANSCRIPT OPTI.ON

Per appellate Rules 7(b) and 9(c), the verbatim
trangeript of the antiyxe proceedings in this case,
taken by Amy R, Forbiz, Official Court Reporter, ou 1i¢
May 2016, consisting of 66 pages, numborsd 1-66, bound
in one volume, will be electronically filad by smy R.
Forbls promptly once a docket nunher is aseignsd to

this appeal,
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PROPOSHD ISSURS OM APPEAL

Purgsuant to Rule 10, Defendeuts-Appellents intend
to preseat the following proposed imsues on appeal:

1. Did the trial court axr by failing to considex
evidence of the Defendantw’ inability to comply
with the Hon. Jack Jenking’ 2011 Order of
Contempt?

2. Is that porition of the Hon. Jeck Jenkinag’ 2011
Order of Conteant requiiing the Defendants to
“confirm” their willingneas to mever tharssfter go
onto the property a reasonable requirement to
purge contempr?

3. Is that porticn of the Hon. Jeck Jenkina’ 2011
Order of Contempt requiring the Defendante to
remove thelr homes and stzuctures from the
proparty & reusonsble reguirement to purge
contempt? :



¥or the Eppallants:

For the Hppellees:
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COUMSEL OF RECORD

Hairston Lane Bxamnon, P

James %. Helretom, Jr,,
North Carolinz Bar No. 19687
919~-E38-5395

Jhairstonshlhnclaw, com

434 Paymttevills Btreast
Suite 2350
Releigh, NC 27601

The Armstrong lLaw #irm, ».A.

L. Lamar
North Carolins Rar No.
2918~934~1575

lamarIiT@€srustronglavyers. com

€02 South Thixd street (bOB 27)
Bmithfield, NC 27577
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a
copy of the foregoing PROPCSED RECORD OF APPEML on the
opposing party by placipg a copy, contained la a first-
class postage-paid wrapper, iato & depository under the
excvlugive custody of the United 8tates Postal Sexvice,
this 274 day of Beptember 2016, addressed &s £ollowa:

L. Lemgr Armstrong, Jr.

The Armstrong Law Firm, P.A.
602 Bouch Thixd Street (POB 27)
Smithfield, NC 27577

el S —

? 2nes E. irston, Jr.
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CERTIFICATE CF SERVICE

Toe underrigned hereby certifies that he sexrved a
copy of the foregoing RECORD OF APPERL oD the opposing
party by placing a copy, contained in a first-clage
postage-paid wrappar, into a depopitory uvnder tha
exclugive custody of the Undted States Postal Service,

thig the 2I day of _ QA ., 2016, addreesed as
follown:

L. lamar Armstrong, J¥.

The Actmstrong Iew Fizm, P.A.
602 South Third Street (BOB 27)
suithfleld, ¥C 27577

sp %, Eplestom
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NO. COA 16-1080

NORTH CARCLINA COURT OF APPEALS

*************************g*t***r*i**
) - rsa A T et Tl e«

THIRD JUDICIAL DISTRICT

ADAMS CREEK ASSOCIATES, - 4. st
A North Carolina Limited )
Partnership with Bill Dean )
Brown, General Partner, )
o )
Plaintiff, ) o
) From CARTERET COUNTY
v. ) File No.: 02 cvs 1270
)
MELVIN DAVIS and LICURTIS )
REELS, )
)
Defendants. )

BRER R R R hh WR R A R AR R ek

ADDENDUM TO RECORD ON APPEAL

LAE R R &R 2 T 1 L T Y R Y RS e

L

- 2

Y &

4



CERTIFICATE OF SERVICE

I hereby certify that today I caused the Addendum

to the Record on Appeal to be served on Plaintiff-

Appellee’s counsel via First Class Mail, postage

prepaid and addressed to: &

L. Lamar Armstrong, Jr.
The Armgtrong Law Firm

P.O. Box 27

Smithfield, Noxth Carolina 27577

o

This théfﬁarday of February, 2017.

By:

HAIRSTON LANE, P.A.

Japes ‘B——Hairston, Jr.

Attorney for Defendant-Appellants
N.C. State Bar No. 19687

434 Fayetteville Street, Suite
2350

Raleigh, NC 27601

919-838-5295
jhairston@hlbnclaw. com




NORTHCAROLINA . ... GEMERAL COURT OF JUSTICE
comry B ls;upamc:n COURT DVISION
CARTERET wh 18 13 A (FHENO. oz Cvs tare

fro.cde

ihe Honorable Benjemin G. Alford, Sanior Resident Superior Cout Judge
Preniding (the Cowrt), on 16 May 2016, James E, Hairston, Jr, wag present in
repreeemation of defendents. L Lamer Ametrong, Ji. wag presant Iry
representation of plaint. .

o e hesifing feetimoy & argument of counse, the Court ook te
Motlons under advisament, Afi tonsldering the Motions, all testimeny ang
argumant, anc el materials subritted by couneel, the Court makee the fofiowing:

-1 Defendants through counsel ﬂléa,‘g'wpn T the Cause” o or sagy;
aitay' 12 Novamber 20146 (the Novemibser Motion) and noticed i for hearing on 7
i

2,  Aithe raquest of defandants’ counsel, the November Motion wag
removed from the 7 December 2015 cajendar and was lefi open for Gounsel fo
caisndar at o later dats,

3.  Defendants dic nof fily &ty withdraws! of the Movember Miotion itegly,
The November Motion remained pending, and was pending st the time of the
heering of this matter hefore the Coyrt, '

4. The Wnvember Motion cortendad that N.C. Gen. Siat, §6A-21(h)z)
&pplied and required thet dufencanis have heaiinga aiter no more than oo daye
of incarcaretion.

-



3. The November Motion made no aliegetion that defendanis had
purged thek cordempf by OGTIRYIng with the Mareh 2014 Contempt Order.

8. Tha Movember Motlon did not allege that defendants wanted to

7. The November Motion did notlﬁngemmmmm
comply based on thelr finans's! condiflon or other factora,

8. mmmmrmmmﬂmmmmwmn
msmﬂykwummtedfmfourmmdmnmﬂm&ﬂmmmm
health issues, and thet continueg Incarcaration wes expansive for Carteret
County, which the Gourt inde was equjvaleni to stating that hearing the
November Motion involved & matier of urgency to defendants,

¢.  Despite the suggested urgency evident n the November Mofion,
defandants end thelr counsst did not celendar tha Novamber Motion for haairing
aftar the: 7 Decambey 2015 calonder from which & was continied ot their requert,

10. St monthe sfier filing the Novembe: Motion, On or &oan after 4 Mey
2018, defendents through their counsel filed another Motion in e Causa (jkay
tiotion).

11, The sy Motion wes fled pureuant to N.C. Gan. Biat, §5A-21 gng
Rule 11,

L
12.  Lika ihe Novembr Motion, the iMay Moflar: Goes riot eottend thag
dsfendants had purged thelr coniampt of that they wented i purga thalr

13.  However, unkike tha Novamber Riction, the iviey Motion, does uet
forth allegations about defendants' financlal condition and slleged inablfiy to pay
to move struclures from plaintif's lang,

4. Tha May Motion does ot aliege that either defondani had
with the: proviston in the Comternpt Order that *he confirms In writing fo never
mlngowmmnﬁmmmwmmmmmw

15. Al the haring of ihe Motion, defendants" counsel siated twicg i

open colwi that he had not met vith the deferdants the night before althou e
had trled to do so,



16.  Dofendanis’ counse safled both defandants io the stand 0 tastify
wmwmwmmmmmmnmm.mmmmam
its condltion, and their health but asked o queetions about i defendants’
willirgriess to “pever ngain go Upon the proparty”,

17.  Oncoross exsmination, both defendarnty confirmed they had teatifieg

undsr ozth at lsast five times i the past decadas of Itigatior; (n court and jn
deposiiion). .

18.  Both defendants mmwmmmmm-mmmwm on

aviry ocoasion that it wes not they conldn't mmmmmmmom. it
was thay wouldn't coraphy. : '

16, oih defendanis again confirmed that they wouls not sty off the

property and interjected their coitinued sommitrnent th fhsir ownamship of the
property desplie the decades of legal rufinge fo the cordrary,

20, Bolh defendents tesiified that they dlid not eare haw meny judgss
toid tham to stay off ihe propsiiy, they would not do s,

2%, Both defendants fexitiad ihet if they hed tha money s remove
stiuciuias 28 requirad by the Coitany Ordar, they would rot do 6o,

22,  Other evidence was presented on other factusl lesues concemn
the defendants’ financis! condition, the haesvy equipment st ovmed by ielvin
Dewvls end its condition, the expenee of moving the structures off of the Poperly,
tha defententy’ haalth, and ether lsgyes, i

. i Feal X = & T'!_}

23... ‘The Courtmzkes no finedinigs es 5 thase matters baokuge
dafendante’ fallura i sign the necsgnary writion doecument pledging to not again
£o upon the property, and thelr svowad inslsisnce to the conirary that they would
indped go back on the property, is dispositive on the conirofiing lesye as {
whither defencants huve purged or sre evan willing to purge their contampt,

Basod upon fhese findings of fact, the Courl resiches the foliowing

Congclusions of Law

1. N.C.QGen. Stat. §5A-21(0)(2) dees hat apply to this case besuize
M.C. Gen. Btat. §5A-21(D) provides: Nofwithstanding subsection {B2) of thig
soction, if @ person Is found in n!wrcontompiror{. « + . Chifd support) or taitung fo
comiy with @ cou:t order to periorm an act that does nof require the paymeni of



& monetery judgment, the person ey ba mprisoned as long a8 the giv
coniempt cotitinues without fuitter hearing.”

2. Tmcmmmpiomérmmm-mwhnmmm payment of
ronetary judgment. : , y

5. Tha November 2015 Niotion In the Cause lacks justiciable ksues of
Iawbampilmhmnmmatmﬂshudmmt b '

4. The May Mollon reesseris N.C. Gan, Stet. §84-21 and Rule 11 of
mmmmm Rulsg of Civil Frosedure et the authorlty upon which the
I3 based,

E. Mnrmmmwmmwmmmmmﬁm /
bacause niither apply to this case,

B, mehiwmwonlsaasamuyamnﬁonfwmmmmﬂmmm \/
contemipt ehould ba purged based on defendants' alieged financial inability 4o
mmammmlmmhmlnmmmmw.

7. Beceuse the May Motion olies to and relies upon inapplicable fevs o
tha basls ior the moifon, and doss ot afleps thaf defendente efther warges {n
conply or that they were willing ic comply with all the tems of the Coniempt

Ommaihmnvmﬁruiheywmmmngoumnﬂnm, the ide
Motlon lacke justicla:le issums of lew and fect. hd

8. Defendanis"iastintny confirmed defendants’ cantinueg fefumaligy i
racognize plaintiff es’ owner of the propérty end the defendants’ obligation fo '+ - I
never aprin go upon s property, which risgatad the whols pramise of whicha - & bt -
mition to nurge must be basad, ¢

8. Daspita over five vedrs of incarosretion, defendants’ refusal to apj
by the Contempt Grdar and accept fhe mmyoharurdmug!uhbhthu legl )
aystam has repeatedly confirmed the plaliiifFs ovmership of the property wep
inanifest and unchanged,

10.  Continuation of defendarts’ licarcertion under the Contempt Orger
is nof punfiive, bacause it has baen for five yeirs and remains & maitar that |
within the mmdmnﬂnwbmdwmwbmﬂﬂrmmpt if
they were willing to de go.

T1.  Both defendents’ wiliful refugsl io comply witit tha Contempt Order
now In excass of five years cannot, based on the [sngth of ime they have



willlingly andured thair fnom; czration In order i noi comply, be eliowed o Pravail
over the niie of law thay refuse © acknowledge.

Mgtion) are based oj m;,. bk hpaammm It dows nat ether
-defendants want {0 compl equally important obligation remain off the
lend; rather, it ¥ defendants have funds to

thaﬁ:b om}now‘ng slruchures — tha va;yhbﬂwhnﬂﬂedhymmmm
aven If they had the tinanaial tesounces,

3. Under thase Groumstences, besed on ins defendiants’ lestimiony
before this Couri, the Court does hot reach the lsaue chMroeam'
ability to comply with obligationg under tha Conterpt Order that both defendania
have once again eaid they wili pover do.

14. Deferdants have falled to prove they heve purged thelr cartompy,

16.  Dafendanis heve fulled to wrove that thelr incarmeraiion i puniive of
otheirviso is Irapeener.

Wherefore, based on thege findings of feot ang conciuslens of lny, the
Couwrt ordere that the Motion In the Cauge {including both the Mevember Motion
and the May Motionj Are DENIED,

% .| sy » b l 2 -1 ' B el v w
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This lﬂsﬁﬁ day of June 2016, nune pro tune b’ﬂy 18, 2018,



Porth Carsling Court of

DANIEL M. HORNE JR., Clerk
Court of Appeals Building
One West Morgan Street
Raleigh, NC 27601
(919) 831-3600

From Carteret
( 02Cvs1270)

Fax: (919) 831-3616
Web: hitp:/iwww.necourts.org

No. 18-1080

ADAMS CREEK ASSOCIATES,
Plalnfiff,

V.
MELVIN DAVIS and

LICURTIS REELS,
Defendants.

QRADRER

The following order was entered:

Appealg

Mailing Address:
P. . Box 2779
Raleigh, NC 27602

The motion filed in this cause on the 2nd of February 2017 and designated 'Motion for Extension of
Time' is allowed. The attached addendum to the record on appeal is deemed timely filed, and shall be

printed as an addendum 1o the record on appeal.

By order of the Court this the 14th of February 2017.

WITNESS my hand and official seal this the 14th day of February 2017.

—

Daniel M. Horne Jr.

Clerk, North Carolina Court of Appeals

Copy to:

Mr. .!l,ames E. Halrston, Jr., Attornay at Law, For Davig, Mslvin, et al
Mr. L. Lamar Armstrong, Jr., Attorney at Law

Hon. Pam A. Hanson, Clerk of Superior Court






SR R T T R T ’~:|-- -uefl_.p» L L AT B



