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In the notice of appeal, the defendants refer to an April 15, 2010 motion filed1

by Robert Blagojevich, which is presumably R. 309, and an April 27, 2010 motion filed
by Rod Blagojevich, which is presumably R. 334. 

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

UNITED STATES OF AMERICA ) No. 08 CR 888
)

v. ) Honorable James B. Zagel
)

ROD BLAGOJEVICH and )
ROBERT BLAGOJEVICH. )

Government’s Motion to Certify
Defendants’ Interlocutory Appeal as Frivolous

and to Proceed with Trial

The United States of America, by PATRICK J. FITZGERALD, United States

Attorney for the Northern District of Illinois, respectfully moves to certify the

defendants’ interlocutory appeal as frivolous and to proceed with trial.  In further

support of the motion, the government states as follows:

1. On May 7, 2010, the defendants filed a notice of appeal.  R. 350.  The

notice appears to identify two pre-trial rulings by this Court, namely, the two most-

recent rulings denying the defendants’ motions to continue the trial date until after the

Supreme Court rules on the pending cases challenging the honest services theory of

fraud liability, 18 U.S.C. § 1346.   As this Court recalls, this Court had previously1

denied earlier requests for continuance, relying on (1) the complete factual overlap

between the fraud counts and the other counts (that is, the criminal conduct

underlying the fraud counts was also charged in other counts under different statutes);

(2) legal arguments would not properly be included in the parties opening statements,
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and the parties would be barred from mentioning the phrase “honest services”; and (3)

even if the Supreme Court ruled on the pending cases right before the Court’s summer

recess, the district court could still fashion the jury instructions (or the government

could dismiss the honest services charges) because the trial is scheduled to last well

beyond the end of June.

2. The government has filed a motion to dismiss the appeal in the Seventh

Circuit.  A copy of that motion is attached as Exhibit 1.  Although the government has

sought expedited treatment of that motion by the Seventh Circuit, in light of the

imminency of the trial’s start (June 3, 2010), and in light of the pre-trial matters that

this Court must resolve as the trial approaches, the government asks this Court to

certify the appeal as frivolous so that this Court may retain jurisdiction to rule on pre-

trial matters.

3. The Seventh Circuit has repeatedly stated that, notwithstanding the

filing of a notice of appeal, a district court may proceed with trial if an appeal is

frivolously filed:

 Courts of appeals may dismiss the appeals and award sanctions, . . . but district
courts have their own resources. In interlocutory double jeopardy cases . . . a
district court may certify to the court of appeals that the appeal is frivolous and
get on with the trial.

Apostol v. Gallion, 870 F.2d 1335, 1338-39 (7th Cir. 1989) (citing United States v.

Dunbar, 611 F.2d 985 (5th Cir.1980) (en banc), cited with approval in United States v.

Cannon, 715 F.2d 1228, 1231 (7th Cir.1983)) (also citing United States v. Byrski, 854

F.2d 955, 956 n. 1 (7th Cir.1988); United States v. Grabinski, 674 F.2d 677, 679-80 (8th
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Cir.1982)).  See also Kusay v. United States, 62 F.3d 192, 194 (7th Cir. 1995) (“And

when a notice of appeal from an interlocutory order is a frivolous effort to block the

normal progress of litigation, the district judge may so certify and continue with the

case.” (citing McMath v. Gary, 976 F.2d 1026 (7th Cir.1992), and Apostol, 870 F.2d at

1338-39).

4. Although continuing to exercise jurisdiction should be cautiously done

when a notice of appeal has been filed, here the defendants’ appeal is doomed because

there is not even appellate jurisdiction over it.  As the attached motion to dismiss

explains, there is no final decision under 28 U.S.C. § 1291, no collateral order, and no

injunction under 28 U.S.C. § 1292(a)(1).  See Exhibit 1.  Accordingly, this Court should

deem the appeal to be frivolous and proceed to resolve pre-trial matters as they arise.

5. Indeed, the general rule against two courts exercising jurisdiction at the

same time might not even be implicated at all.  There is “an important limitation on

the rule that just one court at a time possesses jurisdiction: the doctrine applies only

to those aspects of the case involved in the appeal.”  Kusay, 62 F.3d at 194 (internal

quotation omitted).  Because the defendants’ appeal involves only the denials of the

continuance, this Court is free to continue to resolve all the other pending pre-trial

matters, none of which implicate the continuance.  
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6. Accordingly, the government requests that this Court certify the appeal

as frivolous and retain jurisdiction over pre-trial matters.

Respectfully submitted,

PATRICK J. FITZGERALD
United States Attorney

By:          s/Edmond E. Chang        
REID J. SCHAR
CHRISTOPHER S. NIEWOEHNER
CARRIE E. HAMILTON
EDMOND E. CHANG
Assistant United States Attorneys
219 South Dearborn Street, 5th Floor
Chicago, Illinois  60604
(312) 886-1000
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CERTIFICATE OF SERVICE

The undersigned Assistant United States Attorney hereby certifies that the
following document:

Government’s Motion to Certify Defendants’ Interlocutory Appeal as
Frivolous and to Proceed with Trial,

was served on May 7, 2010, in accordance with FED. R. CRIM. P. 49, FED. R. CIV. P. 5,
LR 5.5, and the General Order on Electronic Case Filing (ECF) pursuant to the district
court’s system as to ECF filers.

    /s/ Edmond E. Chang   
EDMOND E. CHANG
Assistant United States Attorney
219 South Dearborn Street
Chicago, Illinois 60604
(312) 886-1000
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Exhibit 1
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