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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, LAW DIVISION

JOSEPH F. DIMARIA and DONNA DIMARIA,
Plaintiffs,

)
)
)
V. ) No, 7 sl e
PRESENCE HEALTH NETWORK a corporation; )
PRESENCE RESURRECTION MEDICAL )

CENTER, a corporation; ) PLAINTIFFS DEMAND
DANIEL L. DAHLINGHAUS, M.D.; ) A TRIAL BY JURY
NORTHWEST GENERAL SURGEONS, LTD., )

a corporation; )
BRANKA PAVLOVIC, M.D.; )
JENNIFER O’TOOLE, CRNA; )
UNIDENTIFIED NURSE A; )
UNIDENTIFIED NURSE B; and )
UNIDENTIFIED NURSE C. )

)
)

Defendants.

COMPLAINT AT LAW

COUNT I - MEDICAL NEGLIGENCE

Plaintiff, JOSEPH F. DIMARIA, by his attorneys, CLIFFORD LAW OFFICES, P.C,,
complainir;g of Defendants, PRESENCE HEALTH NETWORK, a corporation, PRESENCE
RESURRECTION MEDICAL CENTER, a corporation (hereinafter “MEDICAL CENTER™)
DAN DAHLINGHAUS, M.D. (hercinafter “DAHLINGHAUS”), NORTHWEST GENERAL
SURGEONS, LTD, a corporation, BRANKA PAVLOVIC, M.D. (hereinafter “PAVOLVIC™),
JENNIFER O’TOOLE, CRNA (hereinafter “O’TOOLE”),UNIDENTIFIED NURSE A,
UNIDENTIFIED NURSE B, a:nd UNIDENTIFIED NURSE C, and each of them, states as

follows:



1. On and before September 22, 2012, and at all times mentioned herein, Defendant,
PRESENCE HEALTH NETWORK, was an Illinois based health care system.

2. On and before September 22, 2012, and at all times mentioned herein, the
business of Defendant, PRESENCE HEALTH NETWORK, was to provide patient care through
its primary care and specialty physicians working at various hospitals and outpatient facilities in
Ilinois.

3. On and before September 22, 2012, and at all times mentioned herein, Defendant,
MEDICAL CENTER, was a duly licensed health care institution.

4, On and before September 22, 2012, and at all times mentioned herein, Defendant,
MEDICAL CENTER, was an agent of PRESENCE HEALTH NETWORK,

5. On and before September 22, 2012, and at all times mentioned herein, the
business of Defendant, MEDICAL CENTER, was to provide treatment to patients admitted
therein.

6. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, presented to
Defendant, MEDICAL CENTER, for the insertion of a Groshong port-catheter by Defendant,
DAHLINGHAUS, with the active aid and assistance of various MEDICAL CENTER
employees, nurses, and medical staff,

7. On September 22, 2012, and at all times mentioned herein, Defendant,
DAHLINGHAUS, was a physician duly licensed to practice medicine in the State of Illinois and
was engaged in the practice of medicirie, specializing in general surgery.

8. On September 22, 2012, and at all times mentioned herein, Defendant,
DAHLINGHAUS, was a duly authorized employee and/or agent of PRESENCE HEALTH

NETWORK, and was acting within the scope of his agency and employment.



9, On September 22, 2012, and at all times mentioned herein, Defendant,
DAHLINGHAUS, was a duly authorized apparent agent of PRESENCE HEALTH NETWORK,
and was acting within the scope of his apparent agency.

10. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, was never informed
that Defendant, DAHLINGHAUS, was not an agent or employee of the PRESENCE HEALTH
NETWORK.

11. On September 22, 2012, Plaintiff, JOSEPH I. DIMARIA, neither knew nor
should have known that Defendant, DAHLINGHAUS, was not an agent or employee of the
PRESENCE HEALTH NETWORK.

12, On September 22, 2012, the Plaintiff, JOSEPH F. DIMARIA, reasonably relied
upon Defendant, PRESENCE HEALTH NETWORK, to provide him with complete surgical
care.

13, On September 22, 2012, and at all times mentioned herein, Defendant,
DAHLINGHAUS, was a duly authorized employee and/or agent of Defendant, MEDICAL
CENTER, and was acting within the scope of his agency and employment.

14, On September 22, 2012, and at all times mentioned herein, Defendant,
DAHLINGHAUS, was a duly authorized apparent agent of Defendant, MEDICAL CENTER,
and was acting within the scope of his apparent agency.,

15, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, was never informed
that Defendant, DAHLINGHAUS was not an agent or employee of the MEDICAL CENTER.

16. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, neither knew nor
should have known that Defendant, DAHLINGHAUS, was not an agent or employee of the

MEDICAL CENTER.



17. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, reasonably relied upon
Defendant, MEDICAL CENTER, to provide him with complete surgical care,

18. On September 22, 2012, and at all times mentioned herein, Defendant,
NORTHWEST GENERAL SURGEONS, LTD., was an lllinois corporation providing medical
care to patients.

19, On September 22, 2012, and at all times mentioned herein, Defendant,
DAHLINGHAUS , was a duly authorized employee, and/or agent of Defendant, NORTHWEST
GENERAL SURGEONS, LTD, and was acting within the scope of his agency and employment.

20, On September 22, 2012, and at all times mentioned herein, the unidentified staff
nurse whose signature is circled on page 2 of the outpatient surgery nursing flowsheet attached
hereto as Exhibit A (hereinafter “NURSE A”), was a duly authorized employee and/or agent of
Defendant, MEDICAL CENTER, and was acting within the scope of her agency and
employment,

21, On September 22, 2012, and at all times mentioned herein, NURSE A was an
apparent agent of Defendant, MEDICAL CENTER, and was acting within the scope of her
apparent agency.

22. On September 22, 2012, NURSE A performed a preoperative evaluation of
Plaintiff, JOSEPH F. DIMARIA.

23. On September 22, 2012, and at all times mentioned herein, Defendant,
PAVLOVIC, was a physician duly licensed to practice medicine, in the State of Illinois and was

engaged in the practice of medicine, specializing in anesthesiology.



24, On September 22, 2012, and at all times mentioned herein, Defendant,
PAVLOVIC, was a duly authorized employee and/or agent of PRESENCE HEALTH
NETWORK, and was acting within the scope of her agency and employment.

25. On September 22, 2012, and at all times mentioned herein, Defendant,
PAVLOVIC, was a duly authorized apparent agent of PRESENCE HEALTH NETWORK, and
was acting within the scope of her agency.

26, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, was never informed
that Defendant, PAVLOVIC, was not an agent or employee of PRESENCE HEALTH
NETWORK.

27. On September 22, 2012, the Plaintiff, JOSEPH F. DIMARIA, neither knew nor
should have known that Defendant, PAVLOVIC, was not an agent or employee of PRESENCE
HEALTH NETWORK.

28.  On September 22, 2012, the Plaintiff, JOSEPH F. DIMARIA, reasonably relied
upon Defendant, PRESENCE HEALTH NETWORK, to provide him with complete surgical
care, including but not limited to surgical support services such as anesthesiology.

29. On September 22, 2012, and at all times mentioned herein, Defendant,
PAVLOVIC, was a duly authorized employee, and/or agent of Defendant, MEDICAL CENTER,
and was acting within the scope of her agency and employment.

30. On September 22, 2012, and at all times mentioned herein, Defendant,
PAVLOVIC, was a duly authorized apparent agent of Defendant, MEDICAL CENTER, and was
acting within the scope of her apparent agency.

31. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, was never informed

that Defendant, PAVLOVIC, was not an agent or employee of MEDICAL CENTER.



32. On September 22, 2012, the Plaintiff, JOSEPH F, DIMARIA, neither knew nor
should have known that Defendant, PAVLOVIC, was not an agent or employee of MEDICAL
CENTER.

33, On September 22, 2012, Plaintiff, JOSEPH F, DIMARIA, reasonably relied upon
Defendant, MEDICAL CENTER, to provide him with complete surgical care, including but not
limited to surgical support services such as anesthesiology.

34, On September 22, 2012, and at all times mentioned herein, Defendant,
O’TOOLE, was a duly licensed Certified Registered Nurse Anesthetist (“CRNA”), in the State
of [Hinois and was engaged in the practice of nurse anesthesia.

35. On September 22, 2012, and at all times mentioned herein, Defendant,
O’TOOLE, was a duly authorized employee, and/or agent of PRESENCE HEALTH
NETWORK, and was acting within the scope of her agency and employment.

36. On September 22, 2012, and at all times mentioned herein, Defendant,
O’TOOLE, was a duly authorized apparent agent of PRESENCE HEALTH NETWORK, and
was acting within the scope of her apparent agency.

37, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, was never informed
that Defendant, O’TOOLE, was not an agent or employee of PRESENCE HEALTH
NETWORK.

38. On September 22, 2012, the Plaintiff, JOSEPH F. DIMARIA, neither knew nor
should have known that Defendant, O’TOOLE, was not an agent or employee of PRESENCE

HEALTH NETWORK,



39, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, reasonably relied upon
Defendant, PRESENCE HEALTH NETWORK, to provide him with complete surgical care,
including but not limited to surgical support services such as anesthesiology.

40. On September 22, 2012, and at all times mentioned herein, Defendant,
O’TOOLE, was a duly authorized employee, and/or agent of Defendant, MEDICAL CENTER,
and was acting within the scope of her agency and employment.

41, On September 22, 2012, and at all times mentioned herein, Defendant,
O’TOOLE, was a duly authorized apparent agent of Defendant, MEDICAL CENTER, and was
acting within the scope of her agency.

42, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, was never informed
that Defendant, O’TOOLE, was not an agent or employee of MEDICAL CENTER.

43, On September 22, 2012, the Plaintiff, JOSEPH F. DIMARIA, neither knew nor
should have known that Defendant, O’ TOOLE, was not an agent or employee of MEDICAL
CENTER.

44, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, reasonably relied upon
Defendant, MEDICAL CENTER, to provide him with complete surgical care, including but not
limited to surgical support services such as nursing anesthesia.

45, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA, received surgical
anesthesia services, including but not limited to a pre-anesthetic evaluation, from Defendant,
PAVLOVIC, with the active aid and assistance of Defendant, O°TOOLE.

46. On September 22, 2012, and at all times mentioned herein, the unidentified scrub

nurse whose signature is circled on page 2 of the perioperative record attached hereto as Exhibit



B (hereinafter “NURSE B”), was a duly authorized employee and/or agent of Defendant,
MEDICAL CENTER, and was acting within the scope of her agency and employment.

47, On September 22, 2012, and at all times mentioned herein, NURSE B was an
apparent agent of Defendant, MEDICAL CENTER, and was acting within the scope of her
apparent agency.

48. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA was prepped for surgery
by NURSE B.

49, On September 22, 2012, and at all times mentioned herein, the unidentified
circulating nurse whose signature is circled on page 2 of the perioperative record attached hereto
as Exhibit C (hereinafter “NURSE C”), was a duly authorized employee and/or agent of
Defendant, MEDICAL CENTER, and was acting within the scope of her agency and
employment.

50. On September 22, 2012, and at all times mentioned herein, NURSE C was an
apparent agent of Defendant, MEDICAL CENTER, and was acting within the scope of her
apparent agency.

51. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA was prepped for surgery
by NURSE C.

52, On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA’s chest and neck were
prepped for surgery using Chloraprep, an alcohol based skin preparation solution,

53. On September 22, 2012, Plaintiff, JOSEPH F. DIMARIA’s surgical site was
draped with surgical drapes,

54.  On September 22, 2012, during surgery, Plaintiff, JOSEPH F. DIMARIA, was

receiving oxygen by facemask.



55. On September 22, 2012, during surgery, an attempt was made by Defendant,
DAHLINGHAUS, to design a pocket for a Groshong port-catheter using a rake retractor and a
Bovie electrocautery device.

56.  On September 22, 2012, during surgery, a flame ignited and burned the body of
Plaintiff, JOSEPH F. DIMARIA.

57. On September 22, 2012, Defendant, MEDICAL CENTER, had the duty to act as
a reasonably careful health care institution would under the same or similar circumstances.

58. On and before September 22, 2012, Defendant, MEDICAL CENTER, was

negligent in the following ways:

a) Failed to implement a surgical fire risk assessment protocol;

b) Failed to enforce a surgical fire risk assessment protocol;

c) Failed to incorporate a fire risk assessment into routine pre-surgical patient
protocols;

d) Failed to establish appropriate policies and procedures to reduce the

associated risks of surgical fire;

e) Failed to implement appropriate measures to reduce the risk of fires
associated with the use of alcohol-based skin preparations in anesthetizing
locations;

H Failed to enforce surgical fire risk reduction measures;

g) Failed to implement a fire safety education program, specifically for

operative fires;

h) Failed to require that equipment for managing a fire be readily available in
the presence of a fire triad - i.e. an oxidizer-enriched atmosphere, an
ignition source and fuel.

59. On September 22, 2012, Defendant, DAHLINGHAUS, had the duty to possess

and use the knowledge, skill, and care ordinarily used by a reasonably careful general surgeon in

the same or similar circumstances.



60. On September 22, 2012, Defendant, DAHLINGHAUS, was professionally

negligent in the following ways:

a)

b)

Failed to perform a surgical fire risk assessment on Plaintiff, JOSEPHF.
DIMARIA,;

Failed to recognize Plaintiff, JOSEPH F. DIMARIA’s, high risk for
surgical fire based on the presence of a fire triad — i.e. an ignition source in

proximity to an oxidizer, and fuel;

Failed to inspect Plaintiff, JOSEPH F. DIMARIA’s, prepped surgical area
to confirm drying of all skin preparations;

Failed to take all necessary precautions to reduce the risk of surgical fire
while utilizing the Bovie electorcautery device;

Failed to ground the Bovie electorcautery device before activation; and

Failed to moisten sponges and gauze used in proximity to the Bovie
electrocautery device,

61. On September 22, 2012, Defendant, PAVLOVIC, had the duty to possess and use

the knowledge, skill, and care ordinarily used by a reasonably careful anesthesiologist in the

same or similar circumstances.

62. On September 22, 2012, Defendant, PAVLOVIC, was professionally negligent in

the following ways:

a)

b)

d)

Failed to perform a surgical fire risk assessment on Plaintiff, JOSEPH F.
DIMARIA;

Failed to recognize Plaintiff, JOSEPH F, DIMARIA’s, high risk for
surgical {ire based on the presence of a fire triad — i.¢. an ignition source in
proximity to an oxidizer, and fuel;

Failed to inspect Plaintiff, JOSEPH F. DIMARIA’s, prepped surgical area
to confirm drying of all skin prepping solutions before draping;

Failed to configure surgical drapes to prevent oxygen from accumulating
under the drapes or from flowing into the surgical site;
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g)

h)

Failed to take precautions against oxygen buildup under the surgical
drapes, including but not limited to insufflating with medical air or
scavenging the surgical field with suction;

Failed to stop or reduce the delivery of supplemental oxygen to the
minimum required to avoid hypoxia before the Bovie electrocautery
device was activated;

Failed to wait a few minutes between decreasing the follow of
supplemental oxygen before approving the activation of the Bovie
electrocautery device; and

Failed to use a sealed gas delivery device for Plaintiff, JOSEPH F.
DIMARIA, based on his increased risk for surgical fire.

63. On September 22, 2012, Defendant, O’TOOLE, had the duty to possess and use

the knowledge, skill, and care ordinarily used by a reasonably careful CRNA in the same or

similar circumstances,

64. On September 22, 2012, Defendant, O*TOOLE, was professionally negligent in

the following ways:

a)

b)

Failed to perform a surgical fire risk assessment on Plaintiff, JOSEPH F,
DIMARIA,

Failed to recognize Plaintiff, JOSEPH F. DIMARIA’s, high risk for
surgical fire based on the presence of a fire triad ~ i.e. an ignition source in
proximity to an oxidizer, and fuel; :

Failed to inspect Plaintiff, JOSEPH F. DIMARIA’s, prepped surgical area
to confirm drying of all skin prepping solutions before draping;

Failed to configure surgical drapes to prevent oxygen from accumulating
under the drapes or from flowing into the surgical site;

Failed to take precautions against oxygen buildup under the surgical
drapes, including but not limited to insufflating with medical air or
scavenging the surgical field with suction;

Failed to stop or reduce the delivery of supplemental oxygen to the

minimum required to avoid hypoxia before the Bovie electrocautery
device was activated;

Il



&

h)

Failed to wait a few minutes between decreasing the follow of
supplemental oxygen before approving the activation of the Bovie
electrocautery device; and

Failed to use a sealed gas delivery device for Plaintiff, JOSEPH F.
DIMARIA, based on his increased risk for surgical fire,

65. On September 22, 2012, NURSE A, NURSE B, and NURSE C, and each of them,

had the duty to possess and use the knowledge, skill, and care ordinarily used by reasonably

careful nurses in the same or similar circumstances,

66. On September 22, 2012, NURSE A, NURSE B, and NURSE C, and each of them,

were professionally negligent in the following ways:

a)
b)

g)

h)

Failed to perform a surgical fire risk assessment;

Failed to recognize Plaintiff, JOSEPH F. DIMARIA’s, high risk for
surgical fire based on the presence of a fire triad — i.¢, an ignition source in
proximity to an oxidizer, and fuel;

Failed carry out effective fire risk reduction measure when using alcohol-
based skin preparations in anesthetizing locations;

Negligently applied alcohol-based skin preparations in anesthetizing
locations;

Negligently wicked alcohol-based skin preparations into Plaintiff,
JOSEPH F. DIMARIA’s, hair;

Failed to inspect the prepped surgical area to confirm drying of all skin
preparations before draping;

Negligently draped Plaintiff, JOSEPH F. DIMARIA, before all
flammable skin preparations were completely dry; and

Failed to configure surgical drapes to prevent oxygen from accumulating
under the drapes or from flowing into the surgical site.

67.  Asadirect and proximate result of the aforesaid negligent acts or omissions,

Plaintiff, JOSEPH F. DIMARIA, sustained injuries of a personal and pecuniary nature, including

burns and scarring on his face, neck and chest.
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68.  Attached to this Complaint at Law is the affidavit of one of Plaintiff’s attorneys
and the written physicians’ reports required by 735 ILCS 5/2-622.

WHEREFORE, Plaintiff, JOSEPH F. DIMARIA, demands judgment against Defendants,
PRESENCE HEALTH NETWORK, a corporation, PRESENCE RESURRECTION MEDICAL
CENTER, a corporation, DAN DAHLINGHAUS, M.D., NORTHWEST GENERAL
SURGEONS, LTD, a corporation, BRANKA PAVLOVIC, M.D., JENNIFER O°TOOLE,
CRNA, UNIDENTIFIED NURSE A, UNIDENTIFIED NURSE B, and UNIDENTIFIED
NURSE C, and each of them, in an amount in excess of FIFTY THOUSAND DOLLARS
($50,000.00).

COUNT 11 - 1OSS OF CONSORTIUM / MEDICAL NEGLIGENCE

Plaintiff, DONNA DIMARIA, by her attorneys, CLIFFORD LAW OFFICES, P.C.,
complaining of Defendants, PRESENCE HEALTH NETWORK, a corporation, PRESENCE
RESURRECTION MEDICAL CENTER, a corporation (hereinafter “MEDICAL CENTER”)
DAN DAHLINGHAUS, M.D. (hereinafter “DAHLINGHAUS™), NORTHWEST GENERAL
SURGEONS, LTD, a corporation, BRANKA PAVLOVIC, M.D. (hereinafter “PAVLOVIC™),
JENNIFER O’TOOLE, CRNA (hereinafter “O’TOOLE”),UNIDENTIFIED NURSE A,
UNIDENTIFIED NURSE B, and UNIDENTIFIED NURSE C, and each of them, states as
follows:

1-67.  Plaintiff, DONNA DIMARIA, re-asserts and re-alleges paragraphs 1-67 of Count
1 as if fully set forth herein.

68. On September 22, 2012, Plaintiff, DONNA DIMARIA, was the wedded wife of
Plaintiff, JOSEPH F. DIMARIA, and as a direct and proximate result of the injuries sustained by

the Plaintiff, JOSEPH F. DIMARIA, Plaintiff, DONNA DIMARIA, sustained injuries of a



personal and pecuniary nature, including, but not limited to, loss of society, companionship,
affection and consortium,

69. Attached to this Complaint at Law is the affidavit of one of Plaintiffs’ attorneys
and the written physicians’ reports required by 735 ILCS 5/2-622 of the Illinois Code of Civil
Procedure.

WHEREFORE, Plaintiff, DONNA DIMARIA, demands judgment against Defendants,
PRESENCE HEALTH NETWORK, a corporation, PRESENCE RESURRECTION MEDICAL
CENTER, a corporation, DAN DAHLINGHAUS, M.D., NORTHWEST GENERAL
SURGEONS, LTD, a corporation, BRANKA PAVLOVIC, M.D., JENNIFER O’TOOLE,
CRNA, UNIDENTIFIED NURSE A, UNIDENTIFIED NURSE B, and UNIDENTIFIED
NURSE C, and each of them, in an amount in excess of FIFTY THOUSAND DOLLARS
($50,000.00).

COUNT HI ~ RES IPSA LOQUITUR

Plaintiff, JOSEPH F. DIMARIA, by his attorneys, CLIFFORD LAW OFFICES, P.C.,
complaining of Defendants, PRESENCE HEALTH NETWORK, a corporation, PRESENCE
RESURRECTION MEDICAL CENTER, a corporation (hereinafter “MEDICAL CENTER”)
DAN DAHLINGHAUS, M.D. (hereinafter “DAHLINGHAUS™), NORTHWEST GENERAL
SURGEONS, L.TD, a corporation, BRANKA PAVLOVIC, M.D. (hereinafter “PAVLOVIC™),
JENNIFER O’'TOOLE, CRNA (hereinafter “O’TOOLE”),UNIDENTIFIED NURSE A,
UNIDENTIFIED NURSE B, and UNIDENTIFIED NURSE C, and each of them, states as
follows:

1- 66. Plaintiff, JOSEPH F. DIMARIA, re-asserts and re-alleges paragraphs 1- 66 of

Count [ as if fully set forth herein.
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67.  On September 22, 2012, during the aforementioned surgical placement of
Groshong port-catheter, Plaintiff, JOSEPH F. DIMARIA, was under the exclusive management,
direction and control of the Defendants, and each of them.

68.  On September 22, 2012, during the aforementioned surgical placement of 3
Groshong port-catheter, JOSEPH DIMARIA®s surgical site, the Cholraprep, the surgical drapes,
the oxygen face mask, the rake retractor and the Bovie electrocautery device were under the
exclusive management and control of the Defendants.

69.  On September 22, 2012, during the aforesaid surgical placement of a Groshong
port-catheter, while under the care and treatment of the Defendants, JOSEPH F. DIMARIA,
sustained injuries due to burns.

70. In the normal or ordinary course of events, the type of burn injuries sustained by
Plaintiff, JOSEPH F. DIMARIA, on September 22, 2012, would not have occurred during the
surgical placement of a Groshong port-catheter if the Defendants had used a reasonable
professional standard of care.

71. Attached to this Complaint at Law is the affidavit of one of Plaintiff’s attorneys
and the written physicians’ reports required by 735 ILCS 5/2-622 (c).

WHEREFORE, Plaintiff, JOSEPH F. DIMARIA, demands judgment against Defendants,
PRESENCE HEALTH NETWORK, a corporation, PRESENCE RESURRECTION MEDICAL
CENTER, a corporation, DAN DAHLINGHAUS, M.D., NORTHWEST GENERAL
SURGEONS, LTD, a corporation, BRANKA PAVLOVIC, M.D., JENNIFER O’TOOLE,
CRNA, UNIDENTIFIED NURSE A, UNIDENTIFIED NURSE B, and UNIDENTIFIED
NURSE C, and each of them, in an amount in excess of FIFTY THOUSAND DOLLARS

($50,000.00).



COUNT IV - LOSS OF CONSORTIUM/ RES IPSA LOQUITUR

Plaintiff, DONNA DIMARIA, by her attorneys, CLIFFORD LAW OFFICES, P.C.,
complaining of Defendants, PRESENCE HEALTH NETWORK, a corporation, PRESENCE
RESURRECTION MEDICAL CENTER, a corporation (heréinafter “MEDICAL CENTER"™)
DAN DAHLINGHAUS, M.D. (hereinafter “DAHLINGHAUS”), NORTHWEST GENERAL
SURGEONS, LTD, a corporation, BRANKA PAVLOVIC, M.D. (hereinafter “PAVLOVIC™),
JENNIFER O’TOOLE, CRNA (hereinafter “.O’TOOLE”),UNIDENTIFIED NURSE A,
UNIDENTIFIED NURSE B, and UNIDENTIFIED NURSE C, and each of them, states as
follows:

1-70. Plaintiff, DONNA DIMARIA, re-asserts and re-alleges paragraphs 1-70 of Count
111 as if fully set forth herein.

71. On September 22, 2012, Plaintiff, DONNA DIMARIA, was the wedded wife of
Plaintiff, JOSEPH F. DIMARIA, and as a direct and proximate result of the injuries sustained by
the Plaintiff, JOSEPH F. DIMARIA, Plaintiff, DONNA DIMARIA, sustained injuries of a
personal and pecuniary nature, including, but not limited to, loss of society, companionship,
affection and consortium,

72.  Attached to this Complaint at Law is the affidavit of one of Plaintiffs’ attorneys
and the written physicians’ reports required by 735 ILCS 5/2-622(¢) of the Illinois Code of Civil
Procedure.

WHEREFORE, Plaintiff, DONNA DIMARIA, demands judgment against Defendants,
PRESENCE HEALTH NETWORK, a corporation, PRESENCE RESURRECTION MEDICAL
CENTER, a corporation, DAN DAHLINGHAUS, M.D,, NORTHWEST GENERAL

SURGEONS, LTD, a corporation, BRANKA PAVLOVIC, M.D., JENNIFER O°TOOLE,



CRNA, UNIDENTIFIED NURSE A, UNIDENTIFIED NURSE B, and UNIDENTIFIED
NURSE C, and each of them, in an amount in excess of FIFTY THOUSAND DOLLARS

($50,000.00),

§ for Plaintiffs

Keith A. Hebeisen

Susan A. Capra

Sarah F. King

CLIFFORD LAW OFFICE, P.C.
120 N. LaSalle St.

Suite 3100

Chicago, IL 60606

Firm 1.D. No. 32640
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

JOSEPH F. DIMARIA and DONNA DIMARIA,
Plaintiffs,
V.

)
)
)
)
)
)
PRESENCE HEALTH NETWORK a corporation; )
PRESENCE RESURRECTION MEDICAL )
CENTER, a corporation; ) PLAINTIFES DEMAND
DANIEL L. DAHLINGHAUS, M.D.; ) A TRIAL BY JURY
NORTHWEST GENERAL SURGEONS, LTD., )
a corporation; )
BRANKA PAVLOVIC, M.D; )
JENNIFER O’TOOLE, CRNA; )
UNIDENTIFIED NURSE A; )
UNIDENTIFIED NURSE B; and )
UNIDENTIFIED NURSE C. )
)
)

Defendants.

PLAINTIFFS’ ATTORNEY AFFIDAVIT PURSUANT TO 735 ILCS 5/2-622(a)(1) & (c)

SARAH F. KING states as follows:

1. Fam one of the attorneys with responsibility for this matter on behalf of the
Plaintiffs,
2. I have consulted and reviewed the facts of this case with health professionals

whom [ reasonably believe are: (i) knowledgeable in the relevant issues involved in this
particular action; (ii) practice or have practiced within the last six (6) years or teach or have
taught within the last six (6) years in the same area of health care of medicine that is at issue in
this particular action; and (iii) are qualified by experience or demonstrated competence in the

subject of this case.



3. The reviewing health professionals have determined in two written reports after
review of the medical records and other relevant material involved in this particular action that
there is a reasonable and meritorious cause for the filing of this action against PRESENCE
RESURRECTION MEDICAL CENTER, DAN DAHLINGHAUS, M.D., BRANKA
PAVLOVIC, M.D., JENNIFER O'TOOLE, CRNA, UNIDENTIFIED NURSE A,
I}}NIDENTIFIED NURSE B, and UNIDENTIFIED NURSE C.

4. In addition, I certify that it is the opinion of the reviewing health professionals
after review of the medical records and other relevant material involved in this particular action
that negligence occurred in the course of the Defendants’ treatment of Joseph DiMaria. The
reviewing health professionals have determined that during the surgical catheter insertion
procedure at issue, the surgical site, the Cholraprep, the surgical drapes, the oxygen face mask,
the rake retractor and the Bovie electrocautery device were under the exclusive management and
control of the Defendants. During the aforementioned procedure, Plaintiff, Joseph DiMaria,
sustained severe burns on his face, chest and neck. The reviewing health professionals have
concluded that the severe injuries sustained by Plaintiff, Joseph DiMaria, would not ordinarily
have occurred in the absence of negligence, Thus, I have concluded on the basis of the reviewing
health professionals’ reviews and consults, that the Plaintiff will rely, in part, on the doctrine of
Res Ipsa Loquitur, as defined by 735 ILCS 5/2-1113 of this code.

3. I'have concluded on the basis of the reviewing health professional’s review and
consultation that there is a reasonable and meritorious cause for filing of this action against
PRESENCE HEALTH NETWORK, PRESENCE RESURRECTION MEDICAL CENTER,
DAN DAHLINGHAUS, M.D., NORTHWEST GENERAL SURGEONS, LTD, BRANKA

PAVLOVIC, M.D., JENNIFER O'TOOLE, CRNA, UNIDENTIFIED NURSE A,



UNIDENTIFIED NURSE B, and UNIDENTIFIED NURSE C.
6. A copy of the written reports, clearly identifying the plaintiff and the reasons for
the reviewing health professionals’ determinations that a reasonable and meritorious cause exists

for the filing of this case are attached.

FURTHER AFFIANT SAYETH NOT

Attorney foy Plaintiffs

[X]  Under penalties as provided by law pursuant to 735 ILCS 5/1-109 of the Code of Civil
Procedure, I certify that the statements set forth in this instrument are true and correct,
except as to matters therein stated be on information and belief and as to such matters the
undersigned certifies as aforesaid that I verily believe the same to be true.

Keith A. Hebeisen

Susan A. Capra

Sarah F. King

Clifford Law Offices, P.C.

120 North LaSalle Street, 31% Floor
Chicago, Illinois 60602

(312) 899-9090

Firm ID. No. 32640



March 22. 2013

Sarah F. King

Clifford Law Offices, P.C.
120 North LaSalle Street
Suite 3200

Chicago, Illinois 60602

Re:  Joseph DiMaria v. Resurrection Medical Center, et al.
File No. 24905 )

Dear Ms. King,

I 'am a physician duly licensed to practice medicine in all of its branches. | am board certificd in
anesthesiology. I have practiced within the last six years in the same area of medicine that is at
issue in this case and | am qualified by experience and demonstrated competence in the subject
matter of this case,

[ have reviewed the medical records pertaining to Joseph DiMaria, including hospital records
from Resurrection Medical Center. T express the opinions stated herein to a reasonable degree of
medical certainty based upon my training, experience and my review of the aforesaid records.

In September 2012, Joseph DiMaria was diagnosed with esophageal cancer. Chemotherapy was
recommended.

On September 22, 2012, Joseph presented at Resurrection Health Center for the surgical
insertion of a Groshong port-catheter in his anterior right chest by Daniel Dahlinghaus, M.D. A
Resurrection staff nurse performed Joseph’s preoperative evaluation.

At 10:20 am, Joseph’s pre-anesthetic evaluation was performed by attending anesthesiologist,
Branka Pavlovic, M.D. with the active aid and assistance of Jennifer O’Toole, CRNA.,

At 10:30 am, Joseph was taken to the operating room and placed under anesthesia by Dr.
Pavlovic, with the active aid and assistance of Jennifer O’Toole, CRNA.

At 10:45 am Joseph’s surgical site was prepped by a Resurrection scrub nurse and circulating
nurse. Chloraprep, an alcohol based skin preparation solution, was applied to Joseph's chest and
neck. The wound was draped and the procedure began.

Shortly thereafter, Dr. Dahlinghaus attempted to design a pocket for the Groshong port-catheter
using a rake retractor and a Bovie electrocautery device. At that time, Joseph’s oxygen
saturations were 99% and he was receiving 10 Ipm of oxygen via face mask. When the Bovie



electrocautery was activated, a flame ignited and a massive fire broke out. Flames quickly
extended up and over Joseph’s neck, chest, face and head, engulfing his drapes and hair.

Dr. Dahlinghaus attempted to physically put out the fire and called for water. Joseph’s engulfed
drapes were thrown to the floor with flames still present. When water arrived it was used to
douse the fire. Joseph’s oxygen was disconnected and he was intubated to protect his airway.

As a result of the fire, Joseph’s anterior face and neck were markedly burned with soot remnants
and blistering skin present. The port placement was abandoned and J oseph was admitted to the
intensive care unit. Once stabilized, Joseph was transferred and admitted to the Loyola
University of Chicago burn unit,

Due to the severity of his burns, Joseph was not well enough to begin chemotherapy and
radiation until November 12, 2012. A Goshong port-catheter was placed in Joseph’s left arm at
Lutheran General Hospital, The port could not be placed in Joseph’s chest due to extensive
burning and scarring which increased his risk of infection.

> On, September 22, 2012, during the aforementioned surgical catheter insertion procedure, the
surgical site, the Chloraprep, the surgical drapes, the oxygen face mask, the rake retractor and the
Bovie electrocautery device were under the exclusive management and control of Resurrection
Medical Center, the staff nurse who performed the pre-operative evaluation, the scrub nurse, the
circulating nurse, Daniel Dahlinghaus, M.D., Jennifer O’Toole, CRNA Branka Paviovic, M.D.
During the aforementioned procedure, Joseph DiMaria sustained severe burns on his face, chest
and neck. ’

The severe injuries sustained by Joseph DiMaria would not ordinarily have occurred in the
absence of negligence,

On September 22, 2012, Branka Pavlovic, M.D. and Jennifer O’Toole, CRNA, were negligent in
the following ways:

The professional negligence of Branka Pavlovie, M.D.:
Failed to perform a surgical fire risk assessment on Joseph DiMaria;

a.
b. Failed to recognize Joseph DiMaria’s high risk for surgical fire based on the
presence of a fire triad — i.e. an ignition source in proximity to an oxidizer, and

fuel;

¢.  Failed to inspect the prepped surgical area to confirm drying of all skin
prepping solutions before draping;

d. Failed to configure surgical drapes to prevent oxygen from accumulating under
the drapes or from flowing into the surgical site;

e. Failed to take precautions against oxygen buildup under the surgical drapes,

including but not limited to insufflating with medical air or scavenging the
surgical fleld with suction;



f. Failed to stop or reduce the delivery of supplemental oxygen to the minimum
required to avoid hypoxia before the Bovie electrocautery device was activated:

2. Failed to wait a few minutes between decreasing the follow of supplemental
oxygen before approving the activation of the Bovie clectrocautery device: and
h. Failed to use a sealed gas delivery device for John DiMaria based on his increased

risk for surgical fire.
The professional negligence of Jennifer O'Toole, CRNA:
a. Failed to perform a surgical fire risk assessment on Joseph DiMaria;

b. Failed to recognize Joseph DiMaria’s high risk for surgical fire based on the
presence of a fire triad — /.. an ignition source in proximity to an oxidizer, and

fuel;

c. Failed to inspect the prepped surgical area to confirm drying of all skin
prepping solutions before draping;

d. Failed to configure surgical drapes to prevent oxygen from accumulating under
the drapes or from flowing into the surgical site;

e Failed to take precautions against oxygen buildup under the surgical drapes,

including but not limited to msufflating with medical air or scavenging the
surgical field with suction;

f. Failed 1o stop or reduce the delivery of supplemental oxygen to the minimum
required to avoid hypoxia before the Bovie electrocautery device was activated;

g Failed to wait a few minutes between decreasing the follow of supplemental
oxygen before approving the activation of the Bovie electrocautery device; and

h. Failed to use a scaled gas delivery device for John DiMaria based on his increased

risk for surgical fire,

My opinion is that the aforesaid negligent acts or omissions were a proximate cause of Joseph Di
Maria’s severe injuries. My opinions are subject to modification upon review of additional
information,

Very Truly Yours,



February 11, 2013

Sarah ¥. King

Clifford Law Offices, P.C.
120 North LaSalle Street
Suite 3200

Chicago, Illinois 60602

Re:  Joseph DiMaria v. Resurrection Medical Center, et al,
File No. 24905

Dear Ms. King,

I am a physician duly licensed to practice medicine in all of its branches, specializing in and
board certified in general surgery. 1 am knowledgeable in the relevant issues involved in this
particular matter. I have practiced within the last six years in the same area of medicine that is at
issue in this case and I am qualified by experience and demonstrated competence in the subject
matter of this case.

I have reviewed the medical records pertaining to Joseph DiMaria, including hospital records
from Resurrection Medical Center. I express the opinions stated herein to a reasonable degree.of
medical certainty based upon my training, experience and my review of the aforesaid records.

In September 2012, Joseph DiMaria was diagnosed with esophageal cancer. Chemotherapy was
recommended.

On September 22, 2012, Joseph presented at Resurrection Health Center for the surgical
insertion of a Groshong port-catheter in his anterior right chest by Daniel Dahlinghaus, M.D. A
Resurrection staff nurse identified on page 2 of the outpatient surgery nursing flowsheet
performed Joseph’s preoperative evaluation,

At 10:20 am, Joseph’s pre-anesthetic evaluation was performed by attending anesthesiologist,
Branka Pavlovic, M.D. with the active aide and assistance of Jennifer O’Toole, CRNA.

At 10:30 am, Joseph was taken to the operating room and placed under anesthesia,

At 10:45 am the Resurrection scrub nurse and circulating nurse identified on page 2 of the
perioperative record prepped Joseph’s surgical site. The circulating nurse applied Chioraprep, an
alcohol based skin preparation solution, to Joseph’s chest and neck. The wound was draped and
the procedure began.



Shortly thereafter, Dr. Dahlinghaus attempted to design a pocket for the Groshong port-catheter
using a rake retractor and a Bovie electrocautery device, At that time, Joseph’s oxygen
saturations were 99% and he was receiving 10 lpm of oxygen via face mask. When the Bovie
electrocautery was activated a flame ignited and a massive fire broke out. Flames quickly
extended up and over Joseph’s neck, chest, face and head engulfing his drapes and hair.

Dr. Dahlinghaus attempted to physically pat out the fire and called for water. Joseph’s engulfed
drapes were thrown to the floor with flames still present. When water arrived it was used to
douse the fire. Joseph’s oxygen was disconnected and he was intubated to protect his airway.

As aresult of the fire, Joseph’s anterior face and neck were markedly burned with soot remnants
and blistering skin present. The port placement was abandoned and Joseph was admitted
intensive care unit. Once stabilized, Joseph was transferred and admitted to the Loyola
University of Chicago burn unit.

Due to the severity of his burns, Joseph was not well enough to begin chemotherapy and
radiation until November 12, 2012. A Goshong port-catheter was placed in Joseph’s left arm at
Lutheran General Hospital. The port could not be placed in Joseph’s chest due to extensive
burning and scarring which increased his risk of infection,

On, September 22, 2012, during the aforementioned surgical catheter insertion procedure the
surgical site, the Cholraprep, the surgical drapes, the oxygen face mask, the rake retractor and the
Bovie electrocautery device were under the exclusive management and control of Resurrection
Medical Center, the staff nurse who performed the pre-operative evaluation, the scrub nurse, the
circulating nurse, Daniel Dahlinghaus, M.D., Jennifer O’ Toole, CRNA Branka Pavlovic, M.D.
and each of them. During the aforementioned procedure, Joseph DiMaria sustained severe burns
on his face, chest and neck.

The severe injuries sustained by Joseph DiMaria would not ordinarily have occurred in the
absence of negligence.

On September 22, 2012, Resurrection Medical Center, Resurrection Medical Center’s nurse
employees, and Daniel Dahlinghaus, M.D. were negligent in the following ways:

Resurrection Medical Center’s institutional negligence:

a Failed to implement a surgical fire risk assessment protocol;

b. Failed to enforce a surgical fire risk assessment protocol;

C. Failed to incorporate a fire risk assessment into routine pre-surgical patient
protocols;

d. Failed to establish appropriate policies and procedures to reduce the associated
risks of surgical fire;

e. Failed to implement appropriate measures to reduce the risk of fires associated

with the use of alcohol-based skin preparations in anesthetizing locations;



Failed to enforce surgical fire risk reduction measures;

Failed to implement a fire safety education program, specifically for operative
fires;

Failed to require that equipment for managing a fire be readily available in the
presence of a fire triad - #.e. an oxidizer-enriched atmosphere, an ignition source
and fuel).

The professional negligence of the nurse who performed the pre-operative evaluation, the
scrub nurse and the circulating nurse:

a.
b.

Failed to perform a surgical fire risk assessment;

Failed to recognize Joseph DiMaria’s high risk for surgical fire based on the
presence of a fire triad — i.e. an ignition source in proximity to an oxidizer, and
fuel;

Failed carry out effective fire risk reduction measure when using alcohol-based
skin preparations in anesthetizing locations;

Negligently applied alcohol-based skin preparations in anesthetizing locations;
Negligently wicked alcohol-based skin preparations into Joseph DiMaria’s hair;
Failed to inspect the prepped surgical area to confirm drying of all skin
preparations before draping;

Draped Joseph DiMaria before all flammable skin preparations were completely
dry; and

Failed to configure surgical drapes to prevent oxygen from accumulating under
the drapes or from flowing into the surgical site

The professional negligence of Daniel Dahlinghaus, M.D.:

Failed to perform a surgical fire risk assessment on Joseph DiMaria;

Failed to recognize Joseph DiMaria’s high risk for surgical fire based on the
presence of a fire triad — i.e. an ignition source in proximity to an oxidizer, and
fuel;

Failed to inspect the prepped surgical are to confirm drying of all skin
preparations,

Failed to take all necessary precautions to reduce the risk of surgical fire while
utilizing the Bovie electorcautery device;

Failed to ground the Bovie electorcautery device before activation; and

Failed to moisten sponges and gauze used in proximity to the Bovie
electrocautery device,

My opinion is that the aforesaid negligent acts or omissions were a proximate cause of J oseph Di
Maria’s severe injuries. My opinions are subject to modification upon review of additional

information.



Very Truly Yours,



