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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

IN RE:

CHARLESA. ROSENTHAL,JR.,
CIVIL ACTION NO. H-04-186
BERTGRAHAM AND

SCOTTA. DURFEE

w) W W W W W W W

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Before the Court is the movants, Eric Ibarra aepdrSIbarra’s, motion for contempt and
for sanctions (No. 386) filed in response to thepomdent, Charles A. Rosenthal, Jr.’s
(“Rosenthal”) motion for protection (No. 384). Alsbefore the Court is the movants’
supplement to their motion for contempt (No. 3884 @ahe respondents, Rosenthal, Herbert E.
(“Bert”) Graham (“Graham”},and Scott A. Durfee’s (“Durfee”) response and aifpan to the
movants’ motion (No. 394). The Court has receitte® written arguments of counsel, and the
testimonial and documentary evidence presentechis) groceeding and determines that the
movants’ motion for contempt and sanctions shoeldtanted in part.
. FACTUAL BACKGROUND

This proceeding arises as a result of a discode&pute between the movants and the
respondents. The movants are plaintiffs in a cights suit against Harris County Texas, the
Harris County Sheriff and several Harris County wdegs. Suit was filed as a result of an

incident on January 4, 2002, when Harris Countyutlep raided the movants’ home after

! There is no evidence that Herbert E. Graham empiagg@ny conduct that violated the subpoenas oef3rdf the
Court. Therefore, as to Graham, the motion is Beni
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observing Sean Ibarra taking photographs whiledéguties were executing a search warrant at
an adjacent neighbor’s house. The raid resulteal@mrmovants’ cameras being seized and both
movants being arrested and transported to the $HH@ounty Jail where they were charged with
“Evading Detention” and “Resisting Arrest.” Separaries found the movants “Not Guilty” of
“Resisting Arrest.” The charge of “Evading Detenti against Sean Ibarra was subsequently
dismissed. However, when their cameras were refuiméhem, one was damaged with the film
having been destroyed, while the video recordermiasing its memory stick.

The defendants in the case, Harris County, theitH&ounty Sheriff and the Harris
County deputies, sought summary judgment basethtan,alia, qualified immunity. The Court
denied the defendants’ motion for summary judgmemd an appeal was taken. The Fifth
Circuit Court of Appeals denied various substantl@ms and remanded the case to this Court
for further proceedings. After remand, the Cownducted a status conference and determined
that the remaining proceedings included discovemcerning documents held by the Harris
County Sheriff's Office and the Harris County Distr Attorney’s Office, especially
communications between the two offices relativéhs movants’ request for an investigation of
the deputies’ conduct during the raid. Specificalhe movants sought to know the whereabouts
and the disposition of their complaints againstdeputies. The Harris County Sheriff directed
the movants to the District Attorney and the DdtéAttorney, in turn, directed the movants to

the Harris County Sheriff.
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1. PROCEDURAL HISTORY

On October 3, 2007and October 31, 2007, the movants servedbpoena duces tecum
and subpoenas ad testificanduon the respondents, seeking their investigativeuoh@nts
concerning the January 4 raid as well as their siipas. The October 3, subpoenas were
directed to the respondents, Rosenthal and Grahadhsought the following information: (a)
documents from January 1, 1999 to October 3, 2@Uating to the movants, Marie Ibarra,
Madalyn Valdez and/or the movants’ counsel; (b)utheents from January 1, 1999 to October 3,
2007 evidencing communications between the Harasn@/ Sheriff and the District Attorney
relating to the deputies involved in the eventdariuary 4, 2002; (c) documents relating to any
investigations concerning the raid that occurrethatmovants’ residence; and, (d) documents
evidencing communications with the Department stide or the FBI concerning the same raid.

The respondents moved to quash the October 3 snbpoNo. 350) asserting that to
comply would require them to disclose “privilegeadéor protected” matters. Moreover, they
asserted that the movants’ request was “unduly dnsoime.” In addition to their request to
guash the document requests, the respondents ailgghtsto quash the depositions. The
respondents asserted that their testimonies wemnecessary to the movants’ litigation in that
they had no “personal knowledge of any facts intmwmersy in [the] litigation.” The Court
reviewed the respondents’ motion to quash (No. 3&f) determined that the subpoenaed
documents were not irrelevant to the litigationf necessarily private or privileged, and that

production was not necessarily “unduly burdensomeTherefore, the Court denied the

2.0n October 3, 2007, the movants served two sulgsoseeking production of the documents listed absueell
as the depositions of Graham and Rosenthal on @ctdband 16, 2007, respectively.
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respondents’ motion to quash and ordered that dcardents be produced on or before October
23 (No. 354).

On October 31, the movants served a thulbdpoena duces tecuon the respondents. On
this occasion, it was directed only Rosenthal, but sought all e-mails sent or recelwedhe
three respondents between July 1, 2007 and Ocftidhe2007. On November 7, the movants
filed a motion for contempt and motion to compemgdiance with the subpoenas and the
Court’s October 16 Order (No. 369). On Novembeardjnsel for the respondents filed a motion
to quash the October 31 subpoena (No. 374).

In that motion, the respondents informed the Cdhat they had produced responsive
documents to the October 3 subpoena and that fheg]*fully complied with [it]. To [their]
knowledge, there weneo documents responsive to the original subpoenaf@ourt’s order
that had not been produced.” The respondents’ slumrther informed the Court that there
were 12,785 e-mails responsive to the October Xpmena and that only 61 referenced the
movants and their attorney. He further represetitet those e-mails had been produced to
movants’ counsel. The respondents also took thmortynity to inform the Court that the
October 31 subpoena was directed at 4,934 e-nmaBraham’s e-mail folders, 4,792 e-mails in
Rosenthal’'s e-mail folders and 3,059 e-mails infBeis e-mail folders. To assist the Court in
reviewing their motion to quash, the respondentglpced a summary log of the remaining e-
mails classifying them in four categories: (a) t@ relating to pending and past criminal
litigation; (b) matters relating to pending and tpewil litigation; (c) matters relating to the
administration of the District Attorney’'s office;nd (d) matters relating to personal
communications to family and friends. And, onceiagthe respondents asserted that the

subpoenas were burdensome, too broad and sougiteged and private communications.
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The movants responded to the respondents’ mobonuiash and separately sought
compliance via a motion to compel (No. 377). Henite Court entered a second Order
addressing the parties’ subpoena dispute (No. 37Bg Court held that the respondents’ claims
of privilege under the Open Records Act did notlagmd that personal data could be redacted.
The Court was also of the opinion that, with a groprotective order and/or confidentiality
agreement, counsel for the movants should be pgednid view the e-mails and that the parties
should come to an understanding of what, if anghwas proper for trial. Moreover, the
“‘unduly burdensome” claim would be resolved by attdrney eyes” only viewing prior to
production. Afterward, the Court would be in aifios to rule on the respondents’ objections, if
any remained. The Court further held that prowgdantable of 12,785 e-mails to the Court and
requesting that the Court examine the “subject erfatine and determine the propriety of the
respondents’ privilege claims, passed to the Ctabor that, of necessity, must remain on
counsel. Therefore, the Court denied the respdadeequest for a “global application” of
privilege, and ordered the parties to accommodaieh eother in viewing and identifying
documents that required Court intervention basedhenrespondents’ privacy and privilege
claims.

On November 19, the respondents filed a respansiget movants’ November 7 motion
for contempt (No. 379). On the next day, the Coortducted a hearing on the movants’ motion
for contempt concerning the October 3 subpoenasdemied it based on the respondents’
representations (No. 381). Concurrently, the parentered into a protective order that was
approved by the Court (No. 382). A part of the tiourt” protective order provided that the
movants’ counsel would view all e-mails and desigrthose that he desired to use in deposing

the respondents, Rosenthal and Graham, on NoveBtherThe respondents were to provide
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access to the e-mails to the movants’ counseliewing on Monday, November 26. Objections
to selected e-mails were to be presented to thet@ouater than November 28.

Nevertheless, on November 29, the respondentstfite motions for protection (No. 383
and 384). The next day, the movants filed a secoation for contempt and for sanctions and
requested a hearing (No. 386). The movants sumpited their motion for sanctions on
December 2 (No. 388). The respondents, in tuled tiheir response and brief on December 18
(No. 394), and a supplemental response the follgwlany (No. 395). An Order to Show Cause
entered on January 2, 2008, set the movants’ métiooontempt and for sanctions for hearing
on January 31, 2008 (No. 404).

V. CONTENTIONS OF THE PARTIES

A. The Movants’ Contentions

The movants contend that the respondents violated Qctober 3 and October 31
subpoenas and the Court’s Order dated Octoberldi@ddition, the movants contend that the
respondents violated the Court's November 16 Ottur specifically required the production of
respondents’ e-mails from July 1, 2007 to Octoldgr2D07. In this regard, the movants assert
that the respondents were fully aware of the sadpbe October 3 and October 31 subpoenas
and the information requested. Yet, they interdiyn (1) delayed production of responsive
documents; (2) delayed disclosure of the fact Ruenthal had deleted over 2,500 e-maitsil
the e-mails could no longer be recovered from thekkup tapes; and (3) misrepresented to the
Court that they were in full compliance with theutis orders. The movants assert that only

after the e-mails could not be restored from bgekapes did the respondents disclose to the

3 Rosenthal testified that he deleted the lost dsnosi November 5. Evidence shows that at that imeas aware
of the nature of the information sought by the ®eto31 subpoena.
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movants’ counsel that Rosenthal had deleted o02e-mails. Therefore, the movants seek
monetary sanctions and penalties.

B. The Respondents’ Contentions

The respondents admit that Rosenthal deleted ks-that were the subject of the October
31 subpoena. However, they argue that he did etdtal or attempt to delete all e-mails
responsive to that subpoena. Rosenthal also agkatthe did not act in concert with the other
respondents or seek help from anyone in deletingehmails. He contends that at the time that
he deleted his e-mails, he believed them to bdabtaifor an indefinite period of time on back-
up tapes maintained by Harris County Informatiorst&ys personnel. Further, Rosenthal
contends that he committed error by deleting thmmaés only because he assumed that his
counsel, Durfee, while preparing the table of elsnfom his directory, had also printed a hard
copy of each e-mail.

Additionally, the respondents assert that no samstor contempt citation is appropriate
in this instance, particularly, against Graham Buodfee. They contend that neither Graham nor
Durfee knew about Rosenthal deletions until Novan#ie Upon learning of his conduct, they
contend that they made every effort to restoresth@ails to the system. Finally, the respondents
assert that the movants were not prejudiced by ibaks conduct because the evidence in the
case was not adversely affected.

V. STANDARD OF REVIEW

The movants seek civil contempt sanctions and fesalgainst the respondents pursuant
to Rules 26 and 45(e) of the Federal Rules of GRribcedure. Specifically, the relevant
provisions of Federal Rule 26(b)(1) provide that:

[p]arties may obtain discovery regarding any mattet privileged,
that is relevant to the claim or defense of anytypancluding the
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existence, description, nature, custody, conditeorg location of any
books, documents, or other tangible things and itlemtity and
location of persons having knowledge of any discablke matter. . . .
information need not be admissible at the tridhé&@ discovery appears
reasonably calculated to lead to the discoverydafiasible evidence.

FED.R.Civ.P.26(b)(1). Additionally, Rule 26(g) states, in peent part:

(2) Every discovery request, response, or objectiade by a party
represented by an attorney shall be signed byaat lene attorney of
record in the attorney’s individual name, whoseradsl shall be stated.
.. .The signature of the attorney or party coutdg a certification that
to the best of the signer’'s knowledge, informatéomd belief, formed

after a reasonable inquiry, the request, respamnsmyjection is:

(A) consistent with these rules and warranted bgtex law or a
good faith argument for the extension, modification reversal
of existing law;

(B) not interposed for any improper purpose, siEtoaharass or
to cause unnecessary delay or needless increathe ioost of
litigation; and

(C) not unreasonable or unduly burdensome or expengiven
the needs of the case, the discovery already h#ueircase, the
amount in controversy, and the importance of teaas at stake
in the litigation. . . .

(3) If without substantial justification a certéition is made in
violation of the rule, the court, upon motion ouagts own initiative,

shall impose upon the person who made the cetiditathe party on
whose behalf the disclosure, request, responsgyjection is made, or
both, an appropriate sanction, which may includeater to pay the
amount of the reasonable expenses incurred becdube violation,

including a reasonable attorney’s féeémphasis added).

Fed. R. Civ. P. 26(g). Further, Rule 45(e) of Beeleral Rules of Civil Procedure provides that
the “[flailure of any person without adequate excts obey a subpoena served upon that person
may be deemed a contempt of the court from whietsttbpoena issued.”eb. R. Civ. P.45(e).

The burden of proving contempt rests on the psegking the same “to demonstrate, by
clear and convincing evidence, that: (1) a cotattowas in effect; (2) the order required certain

conduct by the respondent; and, (3) the resporfdéed to comply with the court’s orderyn-
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Lea Travel Corp. v. American Airlines, In@83 F.3d 282, 291 (5th Cir. 2002) (quotiBIC v.
LeGrand,43 F.3d 163, 170 (5th Cir. 1995). And, where lapaena has issued, the movant need
only demonstrate that the alleged contemnor vidlade prior court order. See National
Organization for Women v. Operation Resc8& F.3d 646, 662 (D.C. Cir. 1994). In these
proceedings, the intent of the alleged contemnaretevant to a finding of civil contempiSee
Whitfield v. Penningtgn832 F.2d 909, 913 (5th Cir. 1987) (citidgn Walter Resources v. Int'l
Union, United Mine Workers of Americg)9 F.2d 165, 168 (5th Cir. 1980)). Hence, gaothf
is not a defenseld. Rather, the sole issue in a civil contempt proasggduch as the one at bar,
“is whether the alleged contemnors have complietth Whe court’s order.”ld. A good faith
exception may arise, however, where electronicstityed information (“ESI”) is the subject of
the subpoena or Court Order and the documentsbeerelost or destroyed.

A federal court may also exercise its inherent @owhen necessary to ensure justice.
“[Nt is firmly established that ‘[tihe power to pish for contempt is inherent in all courts.” ”
Chambers v. NASCO, In&01 U.S. 32, 44, 111 S. Ct. 2123, 2132 (1991) (ggdEx parte
Robinson,19 Wall. 505, 510, 22 L. Ed. 205 (1874)). Thiwierent power reaches conduct
demonstrated both in the presence of the courtcanduct committed beyond the confines of
the court, when “[tlhe underlying concern that gaise to the contempt power was not . . .
merely the disruption of court proceedings, [b& acts of disobedience], regardless of whether
such disobedience interfered with the conductiaf.tr Chambers501 U.S. at 44, 111 S. Ct. at
2132 (quotingYoung v. United States ex rel. Vuitton et Fils. 3481 U.S. 787, 798, 107 S. Ct.
2124, 2132, 95 L. Ed.2d 740 (1987)) (internal aitad omitted). Of particular significance in

these instances, is the court’s inherent powerdoage its own affairs and address conduct that
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is both violative of its orders and threateningthe integrity of the judicial processSee
Chambers501 U.S. at 43, 111 S. Ct. at 2132.

In regard to inherent power, the Fifth Circuit maasoned, “[w]hen a party’s deplorable
conduct is not effectively sanctionable pursuardriexisting rule or statute, it is appropriate for
a district court to rely on its inherent power tmpose sanctions.” Toon v. Wackenhut
Corrections Corp 250 F.3d 950, 952 (5th Cir. 2001) (quot@grroll v. The Jagues Admiralty
Law Firm, P.C.,110 F.3d 290, 292 (5th Cir. 1997)). In doing lsowever, “[a] court must, of
course, exercise caution in invoking its inheremwer, and it must comply with the mandates of
due process, both in determining that the requisdd faith exists and in assessing fees.”
Carroll, 110 F.3d at 292 — 93 (quotiti@hambers501 U.S. at 50, 111 S. Ct. at 2136¢g also
Thomas E. BakerSymposium: Turbulence in the Federal Rules of Gludcedure: The 1993
Amendments and Beygnt¥4 Rev. LITIG. 195, 199 - 00 (1994) (noting that “[tjo exercise
inherent sanctioning authority, a federal court raetsua sponter upon a motion to conduct an
independent investigation--as long as its actiasc@nsonant with the basic procedural due
process guarantees of reasonable notice, a meahapgfortunity to be heard, and particularized
findings.”) “Presumably, any sanction contemplatewer federal statutes and rules can be
imposed incident to the [court’'s] inherent powervasll.” Thomas E. BakerSymposium:
Turbulence in the Federal Rules of Civil Procedufdre 1993 Amendments and Beyohd
REv. LITIG. at 200.

All due process requirements necessary for theosmipn of civil contempt sanctions
have been satisfied in this case in that the Cpursuant to its Order to Show Cause, provided
the respondents with adequate notice of the tintepdace of the scheduled contempt hearing,

and permitted a reasonable opportunity to explapndeficient conduct.See Newton v. A.C. &
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S., Inc, 918 F.2d 1121, 1127 (3d Cir. 1990) (noting tHd{ue process requires that a potential
contemnor be given notice and a hearing regardiessether the contempt is civil or criminal
in nature.”) The record in this case reflects thr@dr to the hearing, the respondents filed their
response and opposition to the plaintiffs’ motidos contempt and sanctions, statement of
contested fact issues, witness lists and exh#is,liand motion for protection. Accordingly, the
Court will now consider the conduct complained gfthe movants in determining whether civil
contempt sanctions should be assessed in this case.
VI. ANALYSIS AND DISCUSSION

A. Separate Subpoenas Give Rise to Separate DutiesGomply

The October 3 and October 31 subpoenas soughsaime information although the
October 31 subpoena was more direct in its langu@genoted, the October 3 subpoenas sought
all documents that related to the movants and ttaunsel, all communications between the
Harris County Sheriff and the District Attorney'dfide relating to the deputies involved in the
events of January 4 and any documents relatingyaorevestigations by or communications with
the Department of Justice or FBI concerning thd etithe movants’ residence. These requests
included e-mail communications relating to any stigations concerning the Ibarras or the
deputies. And, in fact, the respondents understbedsubpoenas to include relevant e-mail
communications. The October 31 subpoena was nbrrdefined, yet broader in scope. It
requested “all” e-mails that had been sent andivedeby the respondents from July 1 to
October 15, 2007. In seeking “all” e-mails, thevawats sought to clarify that e-mails for the
relevant period were specifically being requestedl d@hat none should be excluded by
inadvertence. Hence, the October 31 subpoena wHs & clarification of the October 3

subpoenas and, simultaneously, an entirely newygtaxh request.
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As previously set forth, on November 7, the mosdileéd the first of their two motions
for contempt, to compel and for sanctions. Thst finotion concerned the respondents’ alleged
non-compliance with the October 3 subpoenas. Tleamts specifically alleged that the
respondents failed or refused to comply with theu€s® October 16 Order and sought full
compliance. The Court, relying on the respondeepeated representations that they were in
full compliance, declined to find that the respamde~ere in violation of its Order. However, at
that time, the Court was unaware that more thaB@gmails had been deleted by Rosenthal
from his e-mail directory. The Court was first reaavare of the e-mail deletions on November
30, when the movants filed their second motioncfamtempt and for sanctions. In light of this
revelation, and because the October 3 and OctdbsuBBpoenas constituted seamless discovery
requests, the Court finds it judicially appropriated necessary to re-visit its earlier decision and
reassess whether one or more of the respondemdsl @ comply or, otherwise, frustrated
compliance with the Court’s October 16 Order.

B. Hindsight: Did the Respondents Violate the Octoer 16 Order?

In order for the Court to determine that its Oetoh6 Order was violated, there must be
“clear and convincing” evidence that e-mails regpom to the October 3 subpoenas remain
outstanding despite the respondents’ assurancésetcontrary, or that the respondents have
stated an adequate excuse for non-compliance.

The respondents represented on more than oneiatdthat they had diligently searched
for responsive e-mails and produced what was foumte first production to the October 3
subpoenas came on October*2®h an accompanying letter, counsel for the redpats stated:

“To [his] knowledge, what has been produced apptaftse everything the District Attorney’s

* On October 23, 2007, the respondents producedd@®8ments responsive to the October 3 subpoenhsseT
initial documents included, among other things esale-mails.

12/24



Case 4:04-cv-00186 Document 549  Filed 03/28/2008 Page 13 of 24

Office has possession, custody, or control over ithaesponsive to [the October 3] subpoena.”
Nevertheless, soon after the October 31 subpoemsasemved, the respondents supplemented
their initial production with responsive e-mailsscivered on Durfee’s desktdpDespite this
effort, responsive e-mails remained outstanding\adenced by the respondents’ November 7
production. Additional responsive e-mails had bestovered in Rosenthal and Graham'’s
directories® In total, 61 e-mails, that had not previously beksclosed, were produced. Once
more, the respondents reiterated that there weffartitter documents responsive to the October
3 subpoenas that had not been produced. As a,rédsalCourt declined to hold any of the
respondents in contempt of the subpoenas or iterOrd

Whether in fact additional responsive e-mails e tOctober 3 subpoenas remain
outstanding has not, to date, been fully reveaMthile it is true that at least one responsive e-
mail was discovered and produced after Novembeérth@, Court finds that a full scale search
for additional responsive e-mails, notably aftex ttestruction of over 2,500 e-mails, is beyond
reach and to continue such a search, would be washeful and futile. In deleting more than
2,500 e-mails, Rosenthal made it impossible forGbart to conclusively determine whether any
additional relevant documents existed. Personr@h finformation Systems for the Harris
County District Attorney’s Office testified that wé many of the deleted e-mails could be

restored, many others are forever lost. The mevaave not disputed this fact. Hence, the

® Durfee explained in an accompanying letter thin"preparing Chuck and Bert's response to [theoBat 3
subpoenas], [he] mistakenly concentrated on gatbehieir records and missed [his] own."

® Durfee explained that, with respect to Grahammadls, “[{lhese e-mails had been missed becauseahier
computer search of Graham'’s e-mail directory hashbimperfectly executed.”

" On January 31, 2008, the morning the contempiitgavas scheduled to begin, the respondents prdwidansel

for the movants a responsive e-mail to the origguddpoena from Graham'’s directory that had notiptsly been
disclosed.
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Court is without clear and convincing evidence tia¢ or more of the respondents violated the
October 3 subpoenas or the Court’s October 16 Order

C. The Respondents’ Non-Compliance with the Octolb&1 Subpoena

While the Court stands by its prior decision thfa@ respondents did not violate the
October 3 subpoenas and the Court’s October 16rQOthde same acts or omissions of the
respondents — particularly those of Rosenthal aoitg the October 31 subpoena — lead to the
conclusion that Rosenthal knowingly violated theédber 31 subpoena in the face of the Court’s
October 16 Order.

Rosenthal openly admits that he deleted more ha00 e-mails from his desktop on
November 5 Arguably, all of the e-mails deleted were respomso the October 31 subpoena.
The movants suggest that Rosenthal continued teteded-mails after the Court issued its
November 16 Order denying his motion to quash. &imw, the evidence adduced to date does
not clearly and convincingly support a finding tiRdsenthal deleted e-mails after November 5,
the date that he testified as the operative detegardless of whether Rosenthal deleted e-mails
after November 16, a court order was in effecthattime of the November 5 deletions. And,
irrespective as to whether the e-mails were relevandisputed issues in the Ibarras’ trial,
Rosenthal may also be held in contempt for his aohgursuant to Rule 45 of the Federal Rules
of Civil Procedure.

A subpoena is a court order that requires a petsowhom it is directed to give
testimony or produce evidenceSee9 (HARLES R. RICHEY, MOORES FEDERAL PRACTICE §
45.02[1] (3d ed. 2007). Rosenthal, a non-partyth® underlying suit, was served with a

subpoena under Rule 45 of the Federal Rules of Brecedure. As noted, Rule 45 authorizes a

8 During his testimony, Rosenthal testified thatdvisail deletions were not selectively made. Téssimony
contradicted assertions made under oath in hisibleee18, Declaration. Rosenthal's Supplementaldbetion
[March 12, 2008] does not address this contradictio
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court to hold a person in contempt who fails, withadequate excuse, to obey a subpoena.
Thus, if a person disregards a subpoena and éadsrmply without filing timely objections, the
person may be found in contempt of court regardbésghether a court order is in efféctThe
record is clear that the October 31 subpoena wagd®n Rosenthal before November 5, the
date that Rosenthal testified that he deleted ésmdihe record is also clear that the October 16
Order was in effect and that it covered the e-nsolsght by the October 31 subpoena.
1. Rosenthal’s Failure to Comply with the OctobeB1 Subpoena

At the outset, it is important to note that Rosahtkas familiar with the rules governing
the discovery process and the tools and resouagggels use to obtain information in the hands
of others. Indeed, during the relevant periodwas the District Attorney of Harris County,
Texas with more than 40 years of legal experien¢¢ence, the mission of his office and
certainly the nature of his work imparts a famitiarwith subpoenas, the discovery process
generally, the preeminence of compliance, and thgegconsequences that follow intentional
non-compliance. Above all else, Rosenthal is diceafof the court. Thus, he has a separate and
overarching duty, apart from his duty as a nonypasitness, to protect and preserve
discoverable information, particularly when the oimhation sought has been specifically
identified and demanded under the authority ofGloeirt. The standard, by which Rosenthal’s

conduct is examined, therefore, is justifiably mgied. Having carefully reviewed the record,

9 (HARLESR. RICHEY, MOORE S FEDERAL PRACTICE § 45.62[3] (3d ed. 2007) (“Because the subpoeaa isrder
of the court . . . contempt sanctions are availaideely for the initial disobedience of the subpmeand a prior
court order compelling compliance with the subpaoien#ot invariably required”)see also Pennwalt Corp. v.
Durand-Wayland, Ing 708 F.2d 492, 494 (9th Cir. 1983) (“A subpoemader Rule 45] is itself a court order, and
non-compliance may warrant contempt sanctiondhifed States v. Bryar339 U.S. 323 (1950) (“A subpoena is a
lawfully issued mandate of the court issued bydleek thereof. It is the responsibility of eveiijizen to respond to
this mandate”)Fisher v. Marubeni Cotton Corp526 F.2d 1338, 1341 (8th Cir. 1975) (“Failuredny person
without adequate excuse to obey a subpoena sepeedhim may be deemed a contempt of the court fubich

the subpoena issuedWaste Conversion, Inc. v. Rollins Envtl. Srvcs) (M., 893 F.2d 605, 608 (3d Cir. 1990)
(en banc) (assuming “for purposes of this appdwit & failure to comply with a Rule 45 subpoendaasubject a
person to contempt”).

15/24



Case 4:04-cv-00186 Document 549  Filed 03/28/2008 Page 16 of 24

the Court finds several areas of contradictions mmtepresentations that render his testimony
unreliable and incredible. Moreover, the Courtwgéehis conduct as venomous and hostile to the
judicial process.

Rosenthal has advanced multiple explanations &betihg more than 2,500 e-mails.
First, in his deposition given on November 29, éstified that at the time he made the deletions
he was under the impression that Durfee had prihted copies of his e-mails, rather than a
mere snap-shot of the folders. In the same deposite testified that it was his understanding
that the e-mails were permanently stored in thevorkt's back-up tapes and, if needed, could be
retrieved at any time. It is significant that Rogal came to this conclusion without any
investigation or consultation with the personnehis Information Systems Department.

Despite the reasons stated in his depositiongiiRbal revealed in his December 18
affidavit that he performed the deletions to “reeldice large volume of email[s] visible at [his]
desktop.” Undaunted by his previous representafi®osenthal testified during the contempt
proceeding that he deleted the e-mails simply tanioee efficient in his work. Adding yet
another explanation, he testified that he perfortieddeletions to free memory space on his
computer. Again in his affidavit, he stated thatdelectively deleted all e-mails in his in-box
folder that were older than May 3. However, upaesiioning during the contempt hearing, he
admitted that this sworn statement was inaccuratause at least two e-mails older than May 3
remained in his in-box.

There is no evidence that Rosenthal’s computer angngpace was threatened by
additional e-mails or that, in fact, it was shoftspace. Hence, these reasons--all implausible
inconsistencies--defy the law of common senseis fuite clear that Rosenthal was informed

about the October 31 subpoena as well as the dsnténthe information demanded by it.
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Undoubtedly, Rosenthal was also fully knowledgeablthe time he made the deletions, that the
deleted items were the subject of the October ®pb@ena and that, at the very least, he had a
duty to preserve them. Moreover, even if his eliagctory was incapable of storing additional
e-mails, Rosenthal’s conduct reflects an intenfionlifulness to disobey the law. This conduct
reveals a man confident in his status, entrenchdulsi brand of law. He would not or could not
acknowledge an authority beyond himself. And, ltke County Attorneys who appeared earlier
in this case, Rosenthal reposes in the idolatrtheir own perverted wisdomSee(Instrument
No. 245, Order on Motion for Sanctions, Re: Bakad Sanders).

Further, “[a] person responding [to a producticqguest for electronically stored
information] must produce it in a form or formswhich it is ordinarily maintained.” #b. R.
Civ. P. 45(d)(1)(B). Thus, when a responding persoentiinally deletes a document or moves
it from its location, a claim of obstruction arise$his is so because the document is considered
to be under the scrutiny and supervision of a colBased on the evidence presented, it is
undisputed that responsive e-mails were readilylaMa on Rosenthal’s desktop at a time when
he was aware of both the Court’s October 16 Orddrthe October 31 subpoena. As such, his
removal or deletion of such e-mails constitutesxeneed, egregious conduct.

The Court is ineffably troubled by Rosenthal’sajein bringing his actions to light. His
silence on this account is deafening. ConsideseRthal remained silent while his counsel
sought to quash the October 31 subpoena. He vesemdrin Court and remained silent as the
Court issued its order directing him to either prog the e-mails in hard copy or permit the
movants’ counsel to view them. He was presentanrCand remained silent while his counsel
promised to produce e-mails that he alone knew leeh deleted. Nevertheless, although

present and saddled with a separate duty to prttealocuments, Rosenthal sat mute knowing

17124



Case 4:04-cv-00186 Document 549  Filed 03/28/2008 Page 18 of 24

that he had already deleted the very e-mails treaevat issue. Such conduct creates a great
chasm between his professed “excuse” and his irgeatg conduct--a chasm that defies bridging

by either the law of common sense or the law ofoaa Consequently, the excuse of mistake is

wholly inapplicable in this case.

The Court FINDS and HOLDS Rosenthal in CONTEMPT @burt and awards
attorneys’ fee sanctions against Rosenthal in theuat of $18,900. In this regard, the Court
approves a fee rate of $350 per hour for lead auB250 per hour for associate counsel, and
$100 per hour for a legal assistant. The Coureries the right to award reasonable and
necessary appellate fees, if an appeal is takehtocaenforce this Order as any judgment or writ.

It is Ordered that Rosenthal shall pay sanctionhé amount of $18,900 on or before
April 30, 2008.

2. Durfee’s Neglect of Duty as Counsel

Next, the movants contend that Durfee aided andtexbdrosenthal, after the fact, in
hiding Rosenthal’s willful conduct. His act of aig and abetting, they argue began with his
failure to promptly advise Rosenthal of his sepadity to preserve documents. Moreover, the
movants contend that Durfee, after learning of Rtsa's conduct, failed to seek court relief.
They argue, upon learning of Rosenthal’s conduatfd2 obstructed justice by trying to cover-
up and/or minimize the magnitude of Rosenthal goast

In opposition, Durfee argues that: (a) there isemmlence that he knew that Rosenthal
would delete e-mails subject to the subpoena; lieyet is no evidence that he knew that
Rosenthal had deleted e-mails prior to the Nover2bdrearing; and (c) there is no evidence that
the October 31 subpoena was ever served on himnadhg, or that he did anything to obstruct

Rosenthal’'s compliance with the October 31 subpoena
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While it is true that no subpoena was issued tddauin his individual capacity, it is
undisputed that he was fully aware that the Oct8liesubpoena had been served on the attorney
designated to receive legal documents. And, asfCifithe General Litigation Division, he is
fully responsible for, and charged with, managing tecords of the District Attorney's Office in
all litigation involving the office, including theeceipt and management of legal process served
on office employees. In this role, he is respdesib his client(s) and the courts with respect to
documents that are the subject of a subpoena. eviliere is no evidence that Durfee committed
affirmative obstructive acts, the evidence is alaménd compelling that he “omitted” to act or
advise his client when his professional and ethdcdies required that he do so. In this respect,
an act of omission is as grave as any act of comomghat could have been made.

During the contempt hearing, Durfee testified that made representations in Court
without knowledge that e-mails had been deletedcofding to Durfee, it was not until around
5:00 p.m., on November 21, 2007, after speakindgp whe Harris County District Attorney’s
Information Systems Director, Gary Zallar, thatiéarned that many of Rosenthal’'s e-mails had
been deleted. Durfee stated that on November@mformed Graham of his discovery and on
November 26, he raised this isdoe the very first timavith Rosenthal. Thereafter, he made no
attempt to apprise the movants’ counsel or the Colithis pertinent information. He, like
Rosenthal, chose to remain silent despite the marafathe subpoena, the Order of the Court
and hisownmisrepresentations to the Court. And while he &lthiat he spoke to Rosenthal on
or before November 5 about the October 31 subpaéng,evident that he failed to make a
reasonable inquiry as to whether Rosenthal: (Hetstood the nature of the documents sought
by the subpoena; (2) had begun searching for aradeembling documents responsive to the

subpoena; (3) had located any documents that ves@onsive to the subpoena; or (Mdre
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importantly, recognized his duty to maintain and preserve esmails that were potentially
responsive to the subpoena. Instead, he proceedediling a motion to quash the subpoena,
without ever making a reasonable effort to asshed documents responsive to the subpoena
would be available to them, should the Court makeliag adverse to them on their motion to
quash.

Even more telling, are Durfeetsvnadmissions that he understood that he had a daity, a
Rosenthal’s legal counsel, to advise him of hisigattlon to maintain and preserve any
documents identified by the October 31 subpoenatandarn him against deleting any such
items from his e-mail directory. Yet, despite #nesimitted duties, Durfee said nothing.

Durfee also recognized that he had a duty, asffaseioof the Court? to cooperate in
discovery and to maintain and preserve any docwnédentified by the October 31 subpoena,
separate and apart from his obligation to adviseeRthal. Again, in spite of this admitted duty,
he took no steps to preserve any responsive dodanmemself or to notify his client of his
separate obligation to do so. Indeed, the undéspatidence in the record reveals that Durfee,
as Rosenthal’s legal counsel, was responsibledordinating Rosenthal’s discovery efforts. In
this regard, the Court finds that Durfee failecdbtoperly oversee Rosenthal’s discovery efforts
in a number of important ways, both in terms of dusy to locate relevant information and his
duty to preserve and timely produce such infornrmatioWith respect to locating relevant
information, Durfee failed to: (1) give adequatstructions about what discovery was sought by

the October 31 subpoena; (2) communicate with Rbaéeoncerning the scope of documents

10 Section 1.01(bpf the Texas Disciplinary Rules of Professional @art provides that “[ijn representing a client,
a lawyer shall not: (1) neglect a legal matterwsted to the lawyer; or (2) frequently fail to gaout completely
the obligations that the lawyer owes to a clientcbents.” The term “neglect” as used in this ralenotes
“inattentiveness involving a conscious disregard floe responsibilities owed to a client or cliehtsTEX.
DISCIPLINARY R. PROF L CoNDUCT 1.01(b).
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reasonably available and responsive to the Oct8iesubpoena; and (3) communicate with
Rosenthal concerning methods for storing the edaatrdata or other documents requested.

With regard to ensuring that relevant data waaimetl in compliance with the subpoena,
Durfee also failed in a number of important respertcluding: (1) implementing a systematic
procedure for the production or retention of docoteeesponsive to the October 31 subpoena;
(2) communicating any preservation or “litigatibald” instructions to Rosenthal with regard to
documents potentially relevant to the October 3dpsena; (3) ensuring that certain relevant
backup tapes were preserved in the event thataton subject to the subpoena became lost or
unavailable; and (4) making baseless representatibout the completeness of the respondents’
production in light of the fact that many of thecdments called for by the subpoena had not
been adequately searched for, had been deletedramelle no longer available. Moreover, the
Court finds that Durfee’s communication with Rosetwas sorely lacking in other instances
when one-to-one contact was essential.

Further, the evidence adduced also indicatesbih&iling to disclose the fact that many
of the documents sought by the October 31 subploatdeen deleted by Rosenthal immediately

upon becoming aware of this fact, Durfee violatadeR 3.03(a)' and 4.01(bY of the Tex.

1 Section 3.03(a) of the Texas Disciplinary Rule®aifessional Conduct provides as follows:
(a)A lawyer shall not knowingly:

(1) make a false statement of material fact ortlaw tribunal,

(2) fail to disclose a fact to a tribunal when thstire is necessary to avoid assisting a
criminal or fraudulent act;

(3) in an ex parte proceeding, fail to disclosdh® tribunal an unprivileged fact which
the lawyer reasonably believes should be knowrhbyéntity for it to make an informed
decision;

(4) fail to disclose to the tribunal authority inet controlling jurisdiction known to the
lawyer to be directly adverse to the position af tient and not disclosed by opposing
counsel; or

(5) offer or use evidence that the lawyer knowbéddalse.

TEX. DISCIPLINARY R. PROF L CONDUCT 3.03(a).
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DisCIPLINARY R. PROFL CONDUCT, which require a lawyer to disclose a material faxta
tribunal and/or third party when disclosure is resegy. By failing to bring Rosenthal’s actions
to light upon becoming aware of them, Durfee vieteRule 8.0% of the Tex. DISCIPLINARY R.
PROF L conDUCT, which provides that a lawyer shall not violate thegles, knowingly assist or
induce another to do so, or do so through the ettnother; engage in conduct involving
dishonesty, fraud, deceit or misrepresentatiorergyage in conduct constituting obstruction of
justice. SeeTEX. DISCIPLINARY R. PROF L CONDUCT 8.04(1)(3), (4).

In sum, while it is undisputed that Rosenthal siel¢he e-mails sought by the subpoenas,
it is also apparent that copies of many of thesgads were belatedly produced and/or lost as a
result of Durfee’s dereliction of duty. Under ecimstances such as these, where a lawyer
exhibits negligence or a reckless failure to penfdiis responsibilities as an officer of the Court,
sanctions may be warranted, even in the absenbadfaith, pursuant to the Court’s inherent

power “to manage [its] own affairs so as to achithwe orderly and expeditious disposition of

25ection 4.01(b) of the Texas Disciplinary Rule®adfessional Conduct provides as follows:
In the course of representing a client a lawyeH stw knowingly:
(b) fail to disclose a material fact to a third g@r when disclosure is necessary to avoid
making the lawyer a party to a criminal act or kitoyly assisting a fraudulent act

perpetrated by a client.

TEX. DISCIPLINARY R. PROF L CoNDUCT 4.01(b).

13 Section 8.04 of the Texas Disciplinary Rules affessional Conduct provides, in relevant partoélews:
(a) A lawyer shall not:
(1) violate these rules, knowingly assist or indacether to do so, or do so through the
acts of another, whether or not such violation omzliin the course of a client-lawyer
relationship; . . .
(3) engage in conduct involving dishonesty, fradekeit or misrepresentation;
(4) engage in conduct constituting obstructionustice; . . . .

TEX. DISCIPLINARY R. PROF L CONDUCT 8.04.
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cases.” Chambers501 U.S. at 43, 111 S.Ct. 2123 (quotidgk v. Wabash R. Co370 U.S.
626, 630 — 31, 82 S.Ct. 1386, 1388 — 89, 8 L.Ed.24 (1962)). “These powers include the
authority to punish for contempt in order to maimtabedience to court orders and the authority
to impose reasonable and appropriate sanctionsrantdawyers practicing before the court.”
Natural Gas Pipeline Co. of America v. Energy Gatig Inc., 86 F.3d 464, 467 (5th Cir. 1996)
(citing Natural Gas Pipeline Co. of America v. Energy Gatigg Inc., 2 F.3d 1397, 1411 (5th
Cir. 1993),cert. denied510 U.S. 1073, 114 S.Ct. 882, 127 L.Ed.2d 77 4) 9§uotingFlaksa v.
Little River Marine Constr. C0.389 F.2d 885 (5th Cir.iert. denied, 392 U.S. 928, 88 S.Ct.
2287, 20 L.Ed.2d 1387 (1968)).

Based on the foregoing, the Court FINDS that férls actions in this case were
unprincipled and dilatory, at best, constitutindediberate indifference to the Court’s Orders and
subpoena. With this in mind, the Court finds tBatrfee manifested a deliberate indifference
towards his duty under the rules of discovery, lothis client and to the Court, and therefore,
finds him in violation of Rule6 and 45 of the Federal Rules of Civil Procedurgee
Chambers 501 U.S. at 62 (noting that a district court gamish contempt of its authority,
including sanctioning any party and/or his attorf@ybaseless discovery requests or objections,
FeD. R. Civ. P. 26(g); and punishing any person who fails toyodbesubpoena,#. R. Civ. P.
45). As a consequence, the Court FINDS and HOLDBde in CONTEMPT of Court.

Having found such misconduct, this Court must matermine the appropriate sanction.
In so doing, the Court recognizes that a major ickemation in choosing an appropriate sanction,
along with punishing the contemnors and deterrutgré misconduct, is to restore the movants
to the position that they would have been had #spondents faithfully discharged their

obligations under the rules governing discoveryly@nonetary sanctions are appropriate in this
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circumstance. Therefore, of the $18,900 in sanstiawarded against Rosenthal, $5,000 is
jointly and severally awarded against Durfee.

It is ORDERED that Durfee shall pay sanctionshi@ amount of $5,000 on or before
April 30, 2008.

SIGNED and ENTERED this 28th day of March, 2008.

s 5

Kenneth M. Hoyt
United States District Judge
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