VICTOR S. HALTOM
Attorney at Law

State Bar No. 155157

428 J Street, Suite 350
Sacramento, CA 95814
Telephone: (916) 444-8663
Facsimile: (916) 447-2988
e-mail: vshjah(@aol.com

Attorney for Defendant
BISMARCK F. DINIUS

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF LAKE

THE PEOPLE OF THE STATE Case No. CR912639
OF CALIFORNIA,
BENCH BRIEF RE:
Plaintiff, EXAMINATION OF EXPERT
WITNESSES
V.
REQUEST TO RE-OPEN
BISMARCK F. DINIUS, CROSS-EXAMINATION OF SGT.
DENNIS OSTINI
Defendants.
INTRODUCTION

On Friday, July 31, 2009, while the undersigned was cross-examining Sgt.
Dennis Ostini, the undersigned asked Sgt. Ostini about the provisions of certain
regulations contained in the Federal Inland Navigation Rules. Those rules, which
were enacted by Congress (33 U.S.C. §§ 2001-2038), have been incorporated into
California law pursuant to Harbors & Navigation Code section 655.3 and Title 14,
California Code of Regulations, Section 6600.1. (Attached hereto as Exhibit A are
copies of Harbors & Navigation Code section 655.3; Title 14, California Code of
Regulations, Section 6600.1; and the 38 rules that comprise the Federal Inland

Navigation Rules.)
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While the undersigned did question Sgt. Ostini about the provisions of some
of these rules, the prosecutor began objecting to the line of questioning.
Eventually, following a conference at the bench, the court cut off this line of
inquiry.

The undersigned should be allowed to question Sgt. Ostini fu/ly about the
provisions of these rules and their applicability to factual scenarios that have been
shown, by evidence elicited in this case, to have existed on the night of the boating
accident in question.

Sgt. Ostini is the Supervisor of the Marine Division of the Lake County
Sheriff’s Office. He is the lead investigating officer in this case. He was on scene
shortly after the accident occurred. And, he was in charge of the scene.

Sgt. Ostini has received training regarding marine accident investigation.
Indeed, he has received such training from one of the experts for the defense in
this case. That training has included instruction regarding the Federal Inland
Navigation Rules. Under these circumstances, Sgt. Ostini can properly be
questioned about the provisions and applicability of these rules. (Evidence Code
section 801.)

The defense should not be made to wait to address the provisions of these
rules and their applicability in this case until a time of the prosecutor’s choosing.
Rather, the defense should be able to address this subject with Sgt. Ostini and any
other prosecution witnesses who have the knowledge and qualifications to testify
about these rules. And, the defense should be afforded the opportunity to address
the provisions and applicability of these rules prior to the close of the
prosecution’s case, as evidence elicited during such questioning could bear on a
motion for judgment of acquittal and/or judgment of partial acquittal at the close
iy
v
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of the prosecution’s case. (Penal Code section 1118.)’
Accordingly, the defense respectfully requests permission to re-open cross-

examination of Sgt. Ostini, for the purpose of questioning the sergeant regarding

' Indeed, the defense position in this case is that the evidence has shown and will
further show that, as a matter of fact and a matter of law, Russell Perdock violated numerous
provisions of these rules. He violated Rule 5 by failing to “maintain a proper look-out by
sight and hearing as well as by all available means appropriate in the prevailing
circumstances and conditions so as to make a full appraisal of the situation and of the risk
of collision.” He violated Rule 6 by failing to “proceed at a safe speed so that [he could] take
proper and effective action to avoid collision and be stopped within a distance appropriate
to the prevailing circumstances and conditions.” He also violated Rule 6 by failing to take
into account “the state of visibility”, the presence at night “of background light such as from
shore lights or from back scatter” of the lights on his vessel, and the “maneuverability” of
his “vessel with special reference to stopping distance and turning ability in the prevailing
conditions[.]” He violated Rule 7, by failing to “use all available means appropriate to the
prevailing circumstances and conditions to determine if risk of collision exist[ed].” Rule 7
expressly provides that “[a]ssumptions shall not be made on the basis of scanty
information....” He violated Rule 8 by failing to take “positive” action “to avoid collision....”
Pursuant to Rule 4, each of the foregoing rules — Rules 5, 6, 7, and 8 — apply “in any
condition of visibility.” (Rule4.) Further, Rule 2 expressly provides that “[n]othing in these
rules shall exonerate any vessel, or the owner, master, or crew thereof, from the
consequences of any neglect to comply with these Rules....” “Rule 2 establishes the
necessary adherence to all the navigational rules, not just one.” (LoVuolo v. Gunning (1*
Cir. 1991) 925 F.2d 22, 26.) Thus, the “rules are intended to supplement, not to cancel out,
each other.” (/bid.) Mr. Perdock also violated Rule 13, which requires “any vessel
overtaking any other [to] keep out of the way of the vessel being overtaken.” Pursuant to
Rule 13(b), a vessel is deemed an overtaking vessel if it approaches “another vessel from a
direction more than 22.5 degrees abaft her beem; that is, in such a position with reference to
the vessel she is overtaking, that at night she would be able to see only the sternlight of that
vessel....” He also violated Rule 16 by failing to “keep out of the way” of the stand-on
vessel, which, in this case, was the sail boat. He violated Rule 18, which requires power-
driven vessels to keep out of the way of sailing vessels. And, he violated Rule 19, which
requires “every vessel [to] proceed at a safe speed adapted to the prevailing circumstances
and conditions of restricted visibility.” Rule 19 further provides that “[a] power-driven
vessel shall have her engines ready for immediate maneuver.” Rule 19 expressly applies “to
vessels not in sight of one another....” (Emphasis added.) Over a century ago, “[i]n a
landmark admiralty case, The Pennsylvania, 86 U.S. (19 Wall.) 125 (1873), the Supreme
Court [of the United States] emphasized the ... importance of following navigational rules
exactly....” (LoVuolo v. Gunning, supra, 925 F.2d at p. 25.)
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the provisions and applicability of these rules.
DISCUSSION

LEGAL PRINCIPLES RE: OPINION TESTIMONY
FROM EXPERT WITNESSES

Evidence Code section 805 provides: “Testimony in the form of an
opinion that is otherwise admissible is not objectionable because it embraces
the ultimate issue to be decided by the trier of fact.” (Emphasis supplied.)
“Despite the circumstance that it is the jury’s duty to determine whether the
prosecution has carried its burden of proof beyond a reasonable doubt, opinion
testimony may encompass ‘ultimate issues’ within a case.” (People v. Prince
(2007) 40 Cal.4th 1179, 1227.)

“The testimony of experts is admissible to show recognized and accepted
safety standards and practices in their profession, trade or business [citations]; and
‘is not objectionable because it embraces the ultimate issue to be decided by the
trier of fact.”” (People v. Glass (1968) 266 Cal.App.2d 222, 226-227; quoting
Evidence Code section 805; disapproved on other grounds in People v. Superior
Court (1972) 6 Cal.3d 757, 765.)

But, notwithstanding Evidence Code section 805, “an expert opinion is
inadmissible ‘if it invades the province of the jury to decide the case.” (People v.
Frederick (2006) 142 Cal.App.4th 400, 412.) “Expert opinions which invade the
province of the jury are not excluded because they embrace an ultimate issue, but
because they are not helpful (or perhaps too helpful).” (Summers v. A. L. Gilbert
Co. (1999) 69 Cal.App.4th 1155, 1183.) “[W]hen an expert’s opinion amounts to
nothing more than an expression of his or her belief on how a case should be
decided, it does not aid the jurors, it supplants them.” (Ibid.)

“The manner in which the law should apply to particular facts is a legal
question and is not subject to expert opinion.” (Ferreira v. Workmen’s Comp.

Appeals Bd. (1974) 38 Cal.App.3d 120, 126.)
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Yet, expert witnesses may “express opinions to the jury as to ... applicable
regulations ... and the inferpretation of such” regulations in certain respects
“without invading the court’s duty to determine questions of law.” (People v.
Ochoa (1991) 231 Cal.App.3d 1413, 1423, italics in the original; citing People v.
Wood (1963) 214 Cal.App.2d 298, 303; see also People v. Humphrey (1996) 13
Cal.4th 1073, 1099 [concluding in a self-defense case, where pivotal question of
law to be decided was whether the defendant had actually and reasonably believed
in the need to defend, an “expert must not usurp the function of the jury and reach
the ultimate question of reasonableness”].)

One particular example of the latitude an attorney in a criminal case has to
inquire as to the opinion of an expert witness is provided by case law relating to
prosecutions involving possession of drugs for sale. This example is familiar to
all legal professionals who have tried a few criminal cases: In possession-for-sale
cases, the defendant’s intention concerning drugs he/she possesses is generally the
ultimate issue, viz., whether he/she intends to sell the drugs. And, in such cases,
an expert witness (generally a police officer with experience in narcotics cases) is
allowed to offer an opinion as to whether the drugs are possessed for sale, based
upon such evidence as quantity, packaging, and the normal drug amount used by
an individual. (People v. Carter (1997) 55 Cal.App.4th 1376, 1377-1378.)

/1]
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CONCLUSION

Based upon the foregoing authorities and analysis, the defense should be
allowed to question Sgt. Ostini regarding the provisions and application of the
Inland Navigational Rules. If a police officer in a possession-for-sale case can
testify as to his/her opinion concerning whether drugs were possessed for sale, a
sergeant who supervises a local police agency’s marine patrol division, and who
has received training in marine accident investigation, can certainly testify
regarding the provisions and applicability of boating rules. Accordingly, the
defense respectfully requests permission to re-open cross-examination of Sgt.

Ostini for this purpose.

DATE: August 3, 2009 Respectfully Submitted,

VICTOR'S, HALTOM
Atto}i;ilg)ﬁfor Defendant
BIS CK F. DINIUS
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@ LexisNexis

LEXSTAT CAL. HARB. NAV. CODE 655,3

DEERING'S CALIFORNIA CODES ANNOTATED
Copyright (c¢) 2009 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

* THIS DOCUMENT REFLECTS ALL URGENCY LEGISLATION ENACTED THROUGH CH. 20 OF #
THE 2009-2010 REG. SESS., CH. 12 OF THE 2009-2010 2d EX. SESS., EFF, 5/21/09,
CH. 25 OF THE 200%-2010 3d EX. SESS., THE GOVERNOR'S REORGANTZATION PLAN #1 OF
2009, EFF. MAY 10, 2009, & PROP, 1F APPROVED, EFF, MAY 20, 2009

HARBORS AND NAVIGATION CODE
Division 3. Vessels
Chapter 5. Operation and Equipment of Vessels
Article 1, Operation and Equipment
G0 TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Harb & Nav Code § 655.3 (2009)

§ 655.3. Rulesa of the road and pilot rules

The department may adopt regulations to establish and maintain for the use of
vessels and the equipment on vessels on the waters of this state rules of the
road and pilot rules in conformity with those contained in the federal naviga-
tion laws or the navigation rules promulgated by the United States Coast Guard.

HISTORY:
Added Stats 1976 ch 744 § 8. Amended Stats 1997 ch 666 § 4 (SB 810).

NOTES:

Amendmentsa:

1997 Amendment:

Subgtituted "adopt regulations to establish and maintain for the use of ves-
sels and the equipment of vessels" for "establish and maintain for the use of
vessels",

Cross References:

Penalties for violation of section: H &N C § 668.

Collateral References:
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Cal Harb & Nav Code § 655.3

cal. Points & Authorities (Matthew Bender(R)) ch 165 "Negligence," § 165.401.
Cal. Torts (Matthew Bender(R)), § 22.21.

Witkin & Epstein, Criminal Law (3d ed), Crimes Against Public Peace and Wel-
fare 8§ 341, 429, 430.

6 Witkin Summary (10th ed) Torts § 889.

Incorporation by reference of U.8. Coast Guard Rules: 14 Cal Code Reg §
6600. 1.

Navigation and navigable waters: 33 USCS §§ 1 et sed,

Inland navigation rules: 33 USCS §§ 2001 et seq.; 33 Code Fed Reg Parts 84 et
seq.

Regulation of pilots: 46 USCS §§ 8501 et seq.; 33 Code Fed Reg Part 88B.

Hierarchy Notes:
Harb & Nav Code Note
Div. 3, Ch. 5 Note
Div. 3, Ch. 5, Art. 1 Note




Page 1

@ LexisNexis
LEXSTAT 14 CA ADMIN 6600.1

BARCLAYS OFFICIAL CALIFORNTA CODE OF REGULATIONS
Copyright (c¢) 2009 by Barclays Law Publishers
All rights reserved

* THIS DOCUMENT IS CURRENT THROUGH REGISTER 2009, NO. 29, JULY 17, 2009 *

TITLE 14. NATURAL RESOURCES
DIVISION 4. DEPARTMENT OF BOATING AND WATERWAYS
CHAPTER 1. DEPARTMENT OF BOATING AND WATERWAYS
ARTICLE 5. PILOT RULES AND RULES OF THE ROAD

14 CCR 6600.1 (2009)
§ 6600.1. Incorporation by Reference

(a) The following rules of the road and pilot rules promulgated by the United
States Coast Guard are incorporated by reference. Copies may be obtained from
gources indicated. They are also available for inspection at the Department of
Boating and Waterways, and Archives, Secretary of State, 1020 "O" Street, Sacra-
mento, California 95814,

(1) SUBCHAPTER D--International Navigation Rules, Title 33, Code of Federal
Regulations, Part 81-72 COLREGS: IMPLEMENTING RULES and Appendix A--Proclamation
of January 19, 1977, and 72 COLREGS.

(2) SUBCHAPTER E--Inland Navigation Rules, Title 33 Code of Federal Regula-
tions, Part 84, Part 85, Part 86, Part 87, Part 88, and Part 89.

(3) Public Law 96-591, December 24, 1980, known as the INLAND NAVIGATION
RULES ACT OF 1980, Section 33, United States Code 2001.

(¢) Subsequent modifications, amendments, and/or changes, to federal regula-
tions pertaining to rules of the road and pilot rules shall be effective in this
gection upon adoption.

Note: These regulations and statutes are published by the U.S. Coast Guard in
NAVIGATION RULES INTERNATIONAL--INLAND (COMMANDANT INSTRUCTION M16672.2. (Se-
ries.)) The public may purchase copies of this pamphlet from the Government
Printing Office Bookstore, ARCO Plaza Level C, 505 South Flower, Los Angeles, CA
90071. Telephone {213) 239-9844 for cost and availability of this pamphlet.

AUTHORITY:

Note: Authority cited: Section 655.3, Harbors and Navigation Code. Reference:
Sections 650 and 655.3, Harbors and Navigation Code.

HISTORY:

1. New section filed 3-15-85; effective thirtieth day thereafter (Register 85,
No. 11).
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2. Change without regulatory effect amending subsections (a) and (a) (4) filed 4-
30-2003 pursuant to section 100, title 1, California Code of Regulations (Regis-
ter 2003, No. 18).
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CERTIFICATE OF SERVICE

I am a citizen of the United States and a resident of the County of Sacramento. I am over
the age of eighteen years and not a party to the above-entitled action; my business address
1s 428 J Street, Suite 350, Sacramento, California 95814.

On the date below, I served the following document(s):

BENCH BRIEF RE: EXAMINATION OF EXPERT WITNESSES
REQUEST TO RE-OPEN CROSS-EXAMINATION OF SGT. OSTINI

(X) BY MAIL. Icaused an enveloge containing the above-specified document(s),
with postage thereon fully prepaid, to be placed in the United States Mail at Sacramento,
California addressed as follows:

( ) BYPERSONAL SERVICE. I caused such document(s) to be delivered by hand to
the offices of the person(s) listed below:

( ) BYFACSIMILE SERVICE. I caused the document(s) to be served via facsimile
to the person(s) listed below:

(X) BY E-MAIL SERVICE. I caused the document(s) to be served via e-mail to the
person(s) listed below:

Jon Hopkins

District Attorney

Lake County

225 North Forbes Street
Lakeport, CA 95453
e-mail: jonh@co.lake.ca.us

I declare under penalty of perjury that the foregoing is true and correct.

Executed on August /‘_ 2009, at Sacramento, CA 95814,

Wil

Declarant




